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IN THE 


United States Court of Appeals 

District of Columbia 


No. 9639 


HENRY HOWARD and PHILIP E. DONLIN, Executors 
under the Will of MARY C. HOWARD, deceased, 

Appellants, 


AMERICAN SECURITY AND TRUST COMPANY, a 
corporation, Trustee under the Will of DORSEY 
CLAGETT, deceased, 

GERTRUDE CLAGETT HALL, ET AL., and all other 
purported beneficiaries of the estate and under the 
Will of DORSEY CLAGETT, deceased, named in 
decree of May 10, 1947, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a decree or judgment of the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia, entered under date of May 10, 1947, in cause entitled, 


American Security and Trust Company, a corporation, 
Trustee under the Will of Dorsey Clagett, deceased, plain¬ 
tiff, v. Maude B. Ford, et al., defendants, and numbered 
25055 on tlie Civil Action Docket of said Court, construing 
tlie last will and testament of Dorsey Clagett, deceased, 
and ordering the cause referred to the Auditor of said 
Court to state the account of plaintiff as Trustee under 
said will and for other purposes therein specified (Appen¬ 
dix 23-25). This Court has jurisdiction by virtue of Sec. 
17-101 (IS :26) of the District of Columbia Code, 1940, edi¬ 
tion; and Buie 73 of the Federal Rules of Civil Procedure 
for the District Courts of the United States, adopted by 
the Supreme Court of the United States pursuant to the 
Act of June 19, 1934, Ch. 651; and Rules 9, 10 (a) and 15 
under Title II and 42 (a), (b) and (c) under Title IX of 
the General Rules of this Court, effective February 1, 1941, 
as amended to December 3, 1946. 

STATEMENT OF CASE. 

The testator, a former Register of Wills of the Probate 
Division of the lower Court, (mistakenly stated by the 
Court for 12 instead of 9 years.) (Appendix 7), but not a 
member of the Bar of said Court, (mistakenly stated by 
the Court to have been a member of such Bar) (Appendix 
7), made his will on February 9, 1899 and died 
on July 25, 1899, at the age of 55 years; his will duly pro¬ 
bated in said Court, left his residuary estate of upwards 
of Fifty-two thousand dollars ($52,000) in trust for his 
widow to receive the net income therefrom and also Five 
hundred dollars ($500) annually of corpus or principal for 
life, and at her death, which occurred on October 8, 1941, 
the Trustee was directed to pay over the then net trust 
estate, aggregating upwards of Thirty-five thousand dol¬ 
lars ($35,000), and aggregating at the hearing of this cause 
upwards of Forty thousand dollars ($40,000) (Appendix 
14-15), in specified amounts aggregating Fifty-four thou¬ 
sand five hundred dollars ($54,500), thus causing a de- 
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ficiency and abatement, to thirteen certain named bene¬ 
ficiaries, “or such pro rata share as they may be entitled 
to’’ (Appendix 4, 7), and the remainder of the estate 
“together with such legacies as may have lapsed at the 
time of the distribution to be divided among the children 
then alive of my deceased brother William H. Clagett 
share and share alike” (Appendix 5-6, 7, 20). These ap¬ 
pellants are the executors of the estate of Mary C. Howard, 
deceased, only child of said William H. Clagett who sur¬ 
vived the testator’s widow and life tenant (Appendix 20). 
Of the thirteen specified amounts to be paid at the death 
of the life tenant, the first three were to beneficiaries with¬ 
out further designation or words of inheritance, they all 
predeceased the life tenant, and the Court has found the 
provisions to have lapsed and that they should first be ap¬ 
plied to make up any deficiency for payment of the face 
amounts of the operative provisions to the exclusion of 
and instead of passing the lapsed provisions, as abated, to 
the estate of appellants’ decedent as substitutionary bene¬ 
ficiary; the next two provisions \eere to beneficiaries “or 
her child or children”, one of whom survived the life tenant 
and the other of whom left a child surviving the life tenant, 
and they thus become operative in abated amounts, but the 
Court has found that they are augmented by lapsed provi¬ 
sions, not to pass to appellants’ decedent; the next two 
provisions are for beneficiaries, his or her “heir or heirs”, 
and the Court has found that the named beneficiaries hav¬ 
ing predeceased the life tenant their respective heirs sur¬ 
viving the life tenant take as substitutionary beneficiaries 
(and as augmented by lapsed provisions), and that the 
lapsed provisions do not pass to appellants’ decedent’s 
estate; the next two provisions are for two institutions 
who have accepted the same and are thus operative in 
abated amounts augmented under the lower Court’s deci¬ 
sion by lapsed provisions; the next amount is for a ceme¬ 
tery which has not been accepted and has thus lapsed and 
under the Court’s decision would augment operative pro- 
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visions, other than appellants’ decedent, and not pass to 
appellants’ decedent; the next two amounts are to bene¬ 
ficiaries (who predeceased the life tenant), her or his “heir 
or heirs”, and the Court has found that the beneficiaries’ 
heirs surviving the life tenant take as substitutionary 
beneficiaries the abated lapsed amounts (as augmented by 
other lapsed provisions), not to pass to appellants’ de¬ 
cedent, and the final provision is to a beneficiary, without 
further designation or words of inheritance, who survived 
the life tenant and is thus operative and according to the 
Court’s findings, augmented by lapsed provisions, not to 
pass to appellants’ decedent. (The Court’s informal memo¬ 
randum—Appendix 7-10, conclusions of law—Appendix 21- 
23, and judgment—Appendix 23-25.) Appellants contend 
that the lapsed provisions include those for beneficiaries 
(who predeceased the life tenant), his or her “heir or 
heirs”, without participation in any such heirs and that 
all lapsed provisions, as abated, should pass to the estate 
of appellants’ decedent as specifically designated substitu¬ 
tionary remainderman or residuary beneficiary. The lower 
Court has thus found that the lapsed provisions should 
first be applied to make up any deficiency for payment of 
operative provisions to the exclusion of and not passing 
the lapsed provisions or amounts to appellants’ decedent 
as substitutionary beneficiary, and the lower Court has 
further found that none of the provisions for beneficiaries 
predeceasing the life tenant, his or her “heir or heirs”, 
has lapsed, but that those amounts, as augmented by lapsed 
provisions, pass to the heir or heirs of the respective bene¬ 
ficiaries surviving the life tenant as substitutionary bene¬ 
ficiaries, with the result that the estate of appellants’ 
decedent would take nothing, either as substitutionary, 
alternate, successor or cross remainderman or as residuary 
beneficiary or remainderman. Following the lower Court’s 
denial of appellants’ motion for reconsideration, without 
granting the oral hearing requested thereon, appellants 
submitted suggested changes in the appellees’ proposed 
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findings of fact, conclusions of law and form of judgment, 
which suggestions embody the basic or essential features 
of appellants’ position, and the same were denied by the 
Court (Appendix 10-13). 

STATUTES INVOLVED. 

The only applicable statute, in the view of appellants, is 
that section of the District of Columbia Code, 1940 edition, 
which deals with lapsed or void devises and thus might be 
operative in a sense only by analog}* in this case because 
the failure of a beneficiary to take is conditioned upon sur¬ 
viving the life tenant rather than the testator. The Code 
section is as follows: 

§ 19-110 (29:30). Lapsed or Void Devises. 

If a devisee or legatee die before the testator, leav¬ 
ing issue who survive the testator, such issue shall 
take the estate devised or bequeathed as the devisee 
or legatee would have done if he had survived the tes¬ 
tator^ unless a different disposition be made or re¬ 
quired by the will. Unless a contrary intention appear 
by the will, such property as shall be comprised in any 
devise or bequest in such will which shall fail or be 
void or otherwise incapable of taking effect shall be 
deemed included in the residuary devise or bequest, if 
any, contained in such will. (Mar. 3, 1901, 31 Stat. 
1434, ch. 854, § 1631.) 

STATEMENT OF POINTS. 

1. The Estate of Mary C. Howard, who survived the life 
tenant, is entitled to all lapsed provisions as the specifically 
named substitutionary or alternate beneficiary or cross 
remainderman. 

2. The testator contemplated possible lapse of all pro¬ 
visions, including those coupled with the words “heir or 
heirs” which do not prevent lapse, being words of limita¬ 
tion and not of purchase. 
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3. The provisions for beneficiaries who predeceased the 
life tenant have lapsed and should pass, subject to pro¬ 
rata abatement, to these appellants’ decedent, either as 
substitutionary beneficiary in each case as independent of 
the residue or as part thereof. 

4. The following language in the will clearly shows that 
the testator contemplated deficiency or abatement of funds 
to satisfy cash provisions and that the lapsed abated 
amounts should pass to appellants’ decedent: 

“At the death of my wife, after paying all her fu¬ 
neral expenses and proper charges I direct my Trustee 
to pay the following beneficiaries the sums named or 
such pro-rata share as they may be entitled to.” 

• ••#•*#•«• 


and 

“All the remainder of my estate together with such 
legacies as may have lapsed at the time of this distri¬ 
bution to be divided among the children then alive of 
my deceased brother William H. Clagett share and 
share alike.” 

5. The intent of the testator is clear from a reading of 
the will without need for any resort to any principles of 
construction, which are only resorted to in case of am¬ 
biguity. 

6. The language in the will in favor of Mary C. Howard 

“together with such legacies as may have lapsed at 
the time of this distribution” 

constitutes a specific substitutional provision, independent 
of a residue, sets the lapsed legacies apart from, and not, a 
part of the residue, with the same full force and effect as 
though repeated after each provision which has lapsed. 
The provisions for beneficiaries followed by the words 
“heir or heirs” have lapsed for failure of the beneficiary 
to survive the life tenant, they not being preceded by the 
word “or” and the fund in each case is payable to the 
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estate of appellants’ decedent and not to any purported 
heirs of the predeceasing beneficiary living at the death of 
the life tenant. The words “heir or heirs” cannot prevent 
lapse and are simply words of limitation and not of 
purchase. 

7. The Court’s judgment is tantamount to constructing a 
will rather than to construing it, in passing provisions it 
holds as having lapsed to other beneficiaries than appel¬ 
lants’ decedent so as to augment deficiency and failing to 
find lapses because of the words “heir or heirs”, and sup¬ 
plying language not in the will. 

8. The testator anticipated a shortage; he anticipated 
lapses in every instance; he anticipated the need for fixing 
the time of testing the participation; and he anticipated 
the possibility of intestacy. 

9. The Court in its informal memorandum opinion places 
the provisions for beneficiaries, his or her “heir or heirs” 
in the same category as provisions for beneficiaries “or 
child or children” and on Page 2 thereof, after such finding, 
quotes Rood on Wills, Section 683, where the conjunction 
“or” precedes the words “heir or heirs” which is not the 
case here. The citation supports lapsing rather than sub¬ 
stitution, contrary to the Court’s view and the appellants’ 
contention is supported by the immediately next ensuing 
language in Rood on W T ills in Section 683. 

10. The Court closes its informal memorandum opinion 
with the statement that there can be no residue until all 
specific bequests have been paid and that to hold otherwise 
would be to prefer the residuary legatees over the legatees 
mentioned in specific bequests and further that the lapsed 
bequests will be first applied to make up any deficiency re¬ 
quired for payment of specific bequests in full. The Court 
then ignores the substitutional nature of the appellants’ 
right whereby they need not take as part of residue but 
may take as substitutionary beneficiary specifically desig¬ 
nated as such. The Court describes the anterior provisions 
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as specific bequests instead of general remainder trust 
provisions. 

11. In Paragraph4 of the Court’s judgment, it finds that 
lapsed legacies shall be added to the funds available for 
distribution among the persons entitled to receive pecuniary- 
legacies, instead of recognizing appellants’ decedent’s 
classification as a pecuniary legatee to receive lapsed lega¬ 
cies under the language of the will. 

12. The Court’s judgment erroneously holds provisions 
for beneficiaries their “heir or heirs” as not lapsing but 
passing to their heirs as substitutional beneficiaries and 
in Paragraph 11 of the decree finds that the testator did 
not intend to direct that lapsed legacies should be payable 
to the substituted legatees described in the residuary clause 
unless and until all prior legacies should have been paid in 
full and holds that lapsed legacies should first be applied 
to make up the deficiency for payment of prior legacies, 
thus only classifying appellants’ decedent solely as a resid¬ 
uary legatee and treating the other beneficiaries as enjoy¬ 
ing prior legacies and holds for purported prior legacies 
in respect of any net increase in the trust fund by the terms 
of Paragraph 12 of the judgment. 

13. In Paragraph 12 of the judgment the Court improp¬ 
erly makes no conclusions as to the proper distribution of 
any surplus without holding that the surplus should include 
lapsed provisions passing to appellants’ decedent. 

14. The Court ignores the material fact that there was 
always a deficiency. There was a deficiency when the will 
was made; when the testator died; when the trust was set 
up; when the life tenant died and now when the trust is to 
be distributed. There has been no time since the date of 
the will when appellants’ decedent would have participated 
unless as a substitutionary beneficiary of lapsed provisions. 

15. The Court ignores the fact that appellants’ decedent 
is as close in consanguinity as the other beneficiaries and 
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testators usually prefer persons named as residuary bene¬ 
ficiaries and named to take in addition to the residue. 

SUMMARY OF ARGUMENT. 

That under the language in the will, construed as a whole, 
without necessity for resort to technical rules of construc¬ 
tion, and by the express language in the will, the testator 
anticipated abatement and lapses occurring at the death of 
his widow, the life tenant; that the testator contemplated 
that any remainder provisions might lapse without dis¬ 
tinction among them; that the words, “his heir or heirs” 
or “her heir or heirs”, without the preceding conjunction 
“or” are words of limitation and not of purchase and 
could not prevent lapses in cases where such words were 
used and could not pass the amounts to the heirs of a bene¬ 
ficiary predeceasing the life tenant, so that lapses occurred, 
not only where no super-added words were used, but also 
where such words as his or her “heir or heirs” were used, 
and that all such lapsed provisions, as abated, by the will 
are expressly directed to pass and should pass to the estate 
of appellants’ decedent as the specifically named substitu¬ 
tionary beneficiary in each such case or as residuary bene¬ 
ficiary expressly named to take the same, and that the lower 
Court erred in classifying appellants’ decedent as among 
or in the general category of residue not to be preferred 
to “specific bequests” (as designated by the Court) first 
to be paid. 

ARGUMENT. 

I. The intent of the testator may clearly be gathered from 
the four corners of the will without need for applica¬ 
tion of any other cardinal principle of construction. 

The testator’s former office as Register of Wills, not 
being a member of the Bar of the District of Columbia, 
does not connote any special legal knowledge or ability in 
drafting wills. It is submitted that bis intent is clear from 
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a reading- of this entire short long-hand will as tested by 
knowledge of a layman, or anyone else. The Courts have 
aptly many times said that no will has a brother, and that 
the first principle is to ascertain the intent of the testator 
as expressed in his will and to construe the will, and not 
to construct a will. 

Evans v. Ockershausen, 69 App. D. C. 28.1: 
p. 290: 

“This will must be interpreted so as to effectuate 
the true intent of the testator as expressed in the will. 
This is the primary and basic rule to which all others 
must yield. Smith v. Bell, 6 Pet. 68, 74, 31 IT. S. 74, 
8 L. Ed. 322. It is not to be construed by isolated ex¬ 
pressions, but must be construed in its entirety. 
Further it is true that ‘in determining the intent of 
the testator, little aid is derived from a resort to formal 
rules or a consideration of judicial determination in 
other cases apparently similar.’ Baldwin v. National 
Sar. <6 Tr. Co., 65 App. D. C. 174, 176, 81 F. 2d 901. 
903.” 

p. 291: 

“However, there is one primary definite intention 
shown in his language, namely that he wanted the in¬ 
come from the real estate trust to be used for the bene¬ 
fit, support, and maintenance of his wife during her 
life.” 

Jewell v. Graham, 57 App. D. C. 391: 
p. 393: 

“It has been well said that the first and great prin¬ 
ciple in the exposition of wills, to which all other rules 
must bend, is that the intention of the testator ex¬ 
pressed in his last will shall prevail, if not incon¬ 
sistent with settled rules of law. Smith v. Bell, 6 Pet. 
6S, 8 L. Ed. 322. This Court has always closely ad¬ 
hered to that rule and has only called upon fixed and 
arbitrary rules of construction when it found it neces¬ 
sary to do so because of the ambiguity of the language 
used by the testator. (Citing cases.) In Cruit v. Owen, 
25 App. D. C. 514, this court gave its approval to the 
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familiar rule of construction, so clearly stated by the 
author in Jarman on Wills, vol. 2, pp. 770-771 (6th 
Ed.), that the interpreter of a will should place him¬ 
self in the position occupied by the testator when he 
made the will, and from that standpoint discover what 
was intended. The Supreme Court has adhered to the 
same guiding principle. (Citing cases.)” 

The will is somewhat inartificially drawn and not the 
product of a skilled scrivener as evidenced by its lack of 
uniformity in punctuation, notably the interchangeable use 
and non-use of commas in provisions containing the words, 
“heir or heirs”, the description and non-description of % 
relationships of beneficiaries and the varying order of 
gifts. It is not believed that extensive citation of author¬ 
ities is necessary. There could onlv be citation of some 
cardinal rules of construction which is not here needed, 
and where applicable supports the appellants’ position, as 
where the lack of the preceding conjunction “or” results 
in words of limitation and not of purchase. It is submitted 
that appellees cannot bring themselves within these rules. 
The testator fixed the participation he desired among the 
various branches of his family, confining it except for pub¬ 
lic uses, mainly to living brothers and sisters or their re¬ 
spective children. In some cases, he was not interested 
even in passing the amounts to the children. He was defi- 
nitelv so interested in the case of the children of his de- 
ceased brother, William H. Clagett, as a class represented 
by appellants’ decedent. 

Rood ox Wills, (2d Ed.): 

Sec. 442, pp. 385-387: 

“The immediate lawful descendants of the person 
named take under a gift to his children. His grand¬ 
children, stepchildren, adopted children, and illegiti¬ 
mate children, do not take unless it appears by the 
context of the will, or by the extrinsic circumstances 
that they were intended to take, as if there were no 
other children.” 
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Page on Wills, Vol. 3, (Lifetime Ed.): 

Sec. 1024, pp. 144-145: 

“More remote legitimate descendants, such as grand¬ 
children and great-grandchildren, are not included in 
a devise to ‘children’ if there are children in existence 
to whom the name evidently applies, and if nothing in 
the context shows that testator used the word in a 
more extended meaning. 

“A gift to one followed by a gift over to his children 
if he should die before testator and the like, passes, if 
the first taker dies under the conditions specified, to 
his children to the exclusion of grandchildren whose 
parents are dead when the gift takes effect. A gift to 
one for life and then to his children does not pass to 
grandchildren whose parents have died before the gift 
takes effect. Power to appoint to children of some 
designated person does not include power to appoint 
to their grandchildren.” 

Nowhere in the will is there any express provision for any 
other than children of a beneficiary as alternates and no¬ 
where in the will is there thus any provision for a second 
generation of a beneficiary. 

II. All abated lapsed provisions pass to the estate of 

appellants’ decedent. 

(a) As substitutionary, alternate, successor or cross re¬ 
mainderman, 

(b) As specifically directed in the will independent of 
and apart from the residue, as the source and extent of the 
gift, or 

(c) As specifically directed to pass to the residuary bene¬ 
ficiary, 

(d) Appellants’ interest is of equal rank with other op¬ 
erative provisions, and 

(e) The words “together with” specifically pass all 
lapsed provisions to appellants’ decedent independent of 
the residue with the same effect as though repeated each 
time after each taker is designated. 
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The testator must reasonably be held to have known that 
there would not be enough funds to pay all cash provisions 
at the death of his widow and life tenant. He especially 
shows this in his will by providing for payments of “pro¬ 
rata shares”. The testator draws no distinction between 
any provisions in respect of possible lapsing. The testator 
anticipated abatement, lapsing and intestacy and the time 
for participation as to each cash provision; there was a 
shortage or deficiency when the will was made; there was 
a shortage or deficiency at the death of the testator; there 
was a shortage or deficiency when the trust was set up or 
created; there was a shortage or deficiency at the death of 
the life tenant; there was a shortage or deficiency when the 
fund was distributable to the remaindermen; and at no time 
could the appellants’ decedent participate except as sub¬ 
stitutionary beneficiary or specifically designated bene¬ 
ficiary in the residuary clause of lapsed provisions. At 
common law lapsed legacies went into the residue and 
lapsed devises passed as of intestacy to heirs so that by 
analogy, at common law, in this case lapsed personalty pro¬ 
visions could have fallen into the residue without the 
specific language used by the testator, but he expressly 
passed them, as abated, to appellants’ substitutionary 
beneficiary. Appellants’ beneficiary is just as specifically 
designated as answering a class as any of the other bene¬ 
ficiaries, and of equal dignity with them without need for 
preference. This is more than a mere residue or incidental 
or implied catch-all, as shown by the language of the tes¬ 
tator who has dignified the residuary beneficiary and has 
also given her the right to participate as substitutionary 
beneficiary. 

Page ox Wills, Vol. 4, (Lifetime Ed.): 

Sec. 1494, p. 317: 

“If the will, taken as a whole, shows that testator 
intends an equal division of his estate between a num¬ 
ber of beneficiaries, the gifts will abate pro rata, al- 
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though some of the gifts are devises and some legacies, 
and some of the gifts are residuary.” 

See. 1497, p. 326: 

“It is possible, as has been already said that testator 
may incorporate a general or specific legacy in a resid¬ 
uary clause. If he does this, such legacy will be treated- 
for the purpose of abatement, as a legacy of such type, 
and not as a residuary legacy.” 

Sec. 1497, pp. 327-328: 

“If it is a true residuary gift, it abates before other 
gifts out of such fund; while if it is a residuary gift in 
form only, and intended as a gift of a fraction of the 
entire fund, all of the gifts out of the fund abate pro 
rata.” 

69 Corpus Juris: 
p. 1076: 

“In regard to personalty, a lapsed share of residue, 
or a lapsed specific legacy falling with the residue, 
only contributes its ratable proportion with the other 
residue.” 

The Mary C. Howard class, represented by appellants, 
under primary designation, was just as close in consan¬ 
guinity as any other line benefited in cases where the next 
generation to testator was to participate. Usually testators 
give little thought to lapsing and deficiencies, especially 
when writing their own wills, and even skilled draftsmen, 
contrary to the intent of the testator, sometimes penalize 
a residuary beneficiary, usually intended as a principal or 
favored beneficiary, by too substantial anterior provisions, 
instead of having the residuary beneficiary participate on 
a proportionate basis with the others. This mistake, the 
testator avoided in this case, by anticipating a shortage 
and expressly passing the lapsed determined abated amount 
in each instance to appellants’ decedent, who would not 
otherwise take, when we bear in mind that the testator 
could reasonably be supposed to have realized that if his 
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widow lived for a substantial period and received the 
corpus encroachments of Five hundred dollars ($500) an¬ 
nually, the fund would be diminished, resulting in abate¬ 
ment, but that on the other hand such prolonged period 
might result in lapses, which could pass to appellants’ de¬ 
cedent. It is submitted that a reading of the will as a whole 
impresses one with the idea that the testator intended the 
class represented by appellants’ decedent to receive the 
benefits which would otherwise have gone to one not sur¬ 
viving the life tenant, and what he meant, after all, is the 
test without resort to refined or artificial rules. The lower 
Court’s opinion and the judgment or decree in effect hold 
that lapsed legacies or provisions, if abated, cannot pass 
to the residuary beneficiary, either as such, or as substitu¬ 
tional beneficiary, but if there had been no abatement, such 
lapsed provisions would have passed to appellants’ de¬ 
cedent. This is tantamount to saying that appellants’ 
decedent’s provision is a pure residuary one without more, 
whereas the testator said in his will that he might not 
have enough to pay the face amounts of provisions, and in 
such case, the beneficiaries should take their proportions, 
and where they were not alive to take, such abated provi¬ 
sions should go to appellants’ decedent, but the lower Court 
has ignored this mandate of the testator to pass every 
lapse, as abated, to the appellants’ substitutionary bene¬ 
ficiary (also the residuary beneficiary), specifically, and 
not by implication. The line of cases dealing with the 
w T ords, “together with”, how’ever, expressly supports the 
proposition that appellants’ decedent is a specifically named 
beneficiary of each lapsed provision, just as much so as 
any other specifically named beneficiary. The use of the 
words “together with” is especially treated at page 840 in 
an excellent annotation on the subject in 128 A. L. R., be¬ 
ginning at page 822. That collection of the cases and au¬ 
thorities seems to be very complete and informative. The 
use of numerous other words and their effect is also cov¬ 
ered. By reference to these authorities it will be seen im- 


16 


mediately that the words, “together with”, are the strong¬ 
est words the testator could have used to accomplish his 
intention of carving the lapsed legacies out of the general 
residue and making the substitute taker of equal dignity 
with other takers. The cases illustrate that when these 
strong words are not used no such intention is manifested. 
But in all of the American cases covered by the annotation 
where the words, “together with”, were used in the resid¬ 
ual clause, the Courts uniformly held to the view herein 
stated. At no time in the search for this important and 
illuminating line of authority was there discovered any 
American case to the contrary and only one English case 
which has some distinguishing features. 

At Page S40, the annotation in 128 A. L. R. reads as 
follows: 


“5. Residue ‘together with,’ ‘as well as,’ or ‘and 
also’ particular property. 

“The use of such words as ‘together with,’ ‘as well 
as,’ or ‘and also,’ in designating particular property 
in a residuary clause of a will, generally distinguishes 
the designated property from the residue so as to make 
the legacy or devise of such property specific. 

“This lias been recognized even in cases where, be¬ 
cause a different expression was used, the gift was 
held not to be specific, as, for example, in Re Crouse 
(1927) 244 NY 400, 155 NE 685, where the court said: 
‘The mere enumeration of specific articles in a resid¬ 
uary clause will not make the bequest specific as to 
such articles, although the gift may be regarded as 
specific if the articles are so named as to distinguish 
them from the residue, as by the words “together 
with,” “as well as” and “also” or the like.’ A sim¬ 
ilar view was expressed in Re Kemp (1912) 169 Mich 
578, 135 NW 270, Ann Cas 1913D 1042, and in Rr 
Smallman (1931) 138 Misc 889, 247 NYS 593. And see 
Henderson v. First Nat. Bank (Ga) (reported here¬ 
with) ante, 816. 

“Where a residuary clause disposed of ‘the re¬ 
mainder of my estate, consisting of an equitable in¬ 
terest in and to (certain described real estate). Also 
all my bank stock and effects in (a certain named 
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bank), and also including the several sums due me, 
. .. and any other property or effects, real or personal, 
of whatsoever kind,’ in Dauel v. Arnold (1903) 201 Ill 
570, 66 NE 846 (affirming (1902) 103 Ill App 298), 
the bequest of the bank stock was held to be specific, 
although contained in the residuary clause, the court 
saying: ‘The gift is specific if the specific things are 
so enumerated as to distinguish them from the residue, 
as by the use of such words as “together with,” “as 
well as,” “and also,” and the like.’ 

“So, in Re Painter (1907) 150 Cal 498, 89 P 98, 11 
Ann Cas 760, where a codicil contained a devise of 
particularly described parcels of real estate ‘together 
with all real estate I may hereafter accumulate,’ the 
court held that, although the codicil was in effect a 
residuary clause, the devise was specific as to the de¬ 
scribed real estate. 

“And in Langdale v. Esmonde (1870) Ir Rep 4 Eq 
576, where the testator, after making various bequests 
of books, paintings, and other property, disposed of 
‘the remainder of my books and paintings, together 
with the residue of my property, of every nature and 
description whatever,’ the court held that the bequest 
was specific as to the remainder of his books and 
paintings. ’ ’ 

pp. 841-842: 

“But in Re Corby (1908) 154 Mich 353, 117 NW 906, 
where a residuary clause disposed of specifically de¬ 
scribed real estate, ‘my household furniture and all 
the rest of my property of every kind and nature what¬ 
ever,’ the court held that the devise of the real estate 
and the bequest of household furniture was specific, in 
spite of the general residuary clause. 

“So, in Kearns v. Kearns (1910) 77 NJ Eq 453, 76 
A 1042, 140 Am St Rep 575, a bequest of ‘my house¬ 
hold goods, cash on hand or in bank, life insurance and 
all other personal property of every description,’ vras 
held to be specific as to the enumerated items. 

“And in Clarke v. Butler (1810) 1 Meriv 304, 35 
Eng Reprint 687, where a residuary clause disposed 
of a certain leasehold house and all the goods and fur¬ 
niture there, and ‘all my plate, linen, china, pictures, 
live and dead stock, and all the residue of my goods, 
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chattels and personal estate,’ the court held that the 
bequests of the articles enumerated was specific.” 

While the cases cited are examples involving tangible 
property the principle is not limited to such class of prop¬ 
erty. The whole tenor of the authorities discussed in the 
annotation in 128 A. L. R. shows that a testator can and 
sometimes does combine a general residuary bequest with 
other more specific bequests of all kinds of property. Any 
intangible property can be the subject of a specific legacy 
if described in accordance with the appropriate rule of 
construction. Here, all of the items, Nos. 1 to 13, are cash 
gifts which are defined as “general”. Item No. 14 specifi¬ 
cally describes appellants’ decedent as the substituted 
taker of these earlier items and to that extent the taking 
effect of Item No. 14 is specific. These appellants do not 
claim that this results in the creation of any less abate¬ 
ment where all general legacies must abate but merely that 
the substitution provided in Item No. 14 is a specific desig¬ 
nation of the general legacies affected by it. Here the 
language clearly and accurately describes the particular 
source and extent of the gift, which in the final analysis, is 
the test. The language, “together with”, as used here, 
expressly sets the lapsed legacies apart from and not a 
part of the residue. To the extent that the testator has 
substituted the residuary beneficiary in each instance, he 
has shown his preference for her. The residue as such 
would have to be created by lapses, but should not be penal¬ 
ized by shortages especially where specifically designated 
to take the lapses. The lapses are either specifically placed 
in the residue or residuary group or pass regardless of the 
residue and whether it is a pure residue. 
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III. Each provision for a beneficiary, his or her “heir or 
heirs” has lapsed where he or she predeceased the life 
tenant, and the lapsed amounts pass to appellants’ de¬ 
cedent’s estate as the designated beneficiary. 

(a) The words, “heir or heirs”, are words of limitation 
and not of purchase. 

(b) They are super-added and surplusage. 

(c) Such words cannot prevent lapses. 

(d) They are not preceded by the conjunction “or” as 
is the case in the provisions for a child or children of bene¬ 
ficiaries. 

(e) The testator must have contemplated lapses of such 
provisions. 

The lower Court has found that the words, “heir or 
heirs”, create substitutionary interests in the heirs. If it 
he conceded that the testator contemplated that any provi¬ 
sion might lapse, it would seem fallacious to consider the 
possibility of lapsing of provisions for a beneficiary, his 
or her “heir or heirs” in favor of the heirs, presuming that 
we may by analogy apply our Lapse Statute and that the 
language of the will avoids payment to issue, but instead 
to a designated beneficiary. 

69 Corpus Juris: 
p. 1053: 

“A legacy or devise will also lapse where the legatee 
or devisee dies after the testator, but before his in¬ 
terest under the will has vested, and this may be so 
by express provision of the will.” 

Pyne v. Pyrie, 74 Wash. L. R. 476, 479; 154 F. 2d 297: 
p. 301: 

“That rule was changed by the Statute of Wills in 
1838. Under that statute, failure of issue is to be con¬ 
strued as referring to the death of the named devisee. 
When a life estate intervenes, an additional consider¬ 
ation is introduced, because another possibility of time 
is involved, the death of the life tenant.” 
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p. 302: 

“The rule was stated by Chief Judge Alvey in 
Engel v. State, to Use of Geiger, 1886, 65 Md. 539, 5 A. 
249, 251, as follows: 

‘As a general rule, it is certainly true that in the 
case of an immediate gift, with a bequest over in 
the event of the death of the first or preceding lega¬ 
tee, the event of death is referable to the life-time of 
the testator. But it is explicity laid down as text 
law that this construction is only made ex neces¬ 
sitate rei, from the absence of any other period to 
which the words denoting the event of death can be 
referred. Consequently, where there is another point 
of time to which such dying may be referred, as in 
the case where the bequest is to take effect in pos¬ 
session after a life-estate, or at any period subse¬ 
quent to the testator’s death, the words may be con¬ 
sidered as extending to the event of the legatee dying 
in the interval between the testator’s death and the 
period of vesting in possession, or the time of actual 
distribution, as will best promote the intention of the 
testator, to be gathered from the context of the will. 
3 Jarm Wills, 611.’ ” 

If such words are not to be construed as words of limita¬ 
tion in this case, bearing upon the intent of the testator, 
but, instead, are to be interpreted as words of purchase, 
as the lower Court has done, bearing in mind that nearly 
everyone has some heirs and that there could be no lapse, 
they are uncertain, and vague, as leaving open to doubt 
what law governs, whether the District of Columbia or else¬ 
where, when any such law is to be applied, whether at the 
date of the wfill, date of death of the testator, or date of 
death of the life tenant, whether heirs-at-law or next-of- 
kin are intended; whether, the provision is affected by 
change in laws; whether any applicable statute is to be 
applied: whether husbands or widows of a beneficiary are 
included or intended; whether an adopted child is included 
or intended; because the language used would have to apply 




21 


to the case as distinguished from the right of heirs to real 
estate; whether any applicable statute shall determine the 
size of each share; whether the distribution would be per 
capita or per stirpes, and whether the issue are to be de¬ 
termined at the death of the testator or at the death of the 
testator’s widow and life tenant; whether any such pur¬ 
ported gift is to a class as determined; whether “heir or 
heirs” or “child or children” is intended or applicable, 
and ^whether any such provision is contingent or vested sub¬ 
ject to divestiture. 

Authorities strongly support the proposition that the use 
of the conjunction “or” must precede the words, “heir or 
heirs”, to result in a substitutionary provision and that 
otherwise they are simply words of limitation and not of 
purchase and cannot prevent lapse. 

Rood on Wills, (2d Ed.): 

Sec. 668, p. 633: 

“Lapse is not prevented by addition of words of 
limitation in the gift, as to A and his heirs; since these 
expressions were not added to designate anyone to 
take by way of substitution, but only to mark the dura¬ 
tion of the original gift.” 

Sec. 671, Note 62, p. 636: 

“Lapse by Death After Testator. 

“If the gift is postponed and the legatee dies after 
the testator but before vesting it goes to the residuary 
legatee. Koezly v. Koezly (1900), 31 Misc. 397, 65 
N. Y. S. 613.” 

Sec. 682, pp. 646-647: 

“But a gift to one ‘and’ his heirs, or the like, creates 
no substitutional gift, and if the donee dies before the 
testator there is a lapse. The same is true if no con¬ 
junction is expressed, for example to A, his executors 
or administrators.” 
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Page on Wills, Vol. 4, (Lifetime Ed.): 

Sec. 1420, pp. 173-174: 

“A gift to A and his heirs, or to A and the heirs of 
his body, does not prevent lapse; as it is held that the 
word ‘heirs’ in this connection, is used to indicate the 
nature of the estate which is given; and not the per¬ 
sons to whom it is to be given.” 

69 Corpus Juris: 

pp. 352-353: 

“Words of relationship, either alone, such as ‘heirs,’ 
or ‘issue,’ or ‘children,’ or coupled with other words 
of description, such as ‘heirs and assigns,’ or ‘heirs, 
executors and administrators,’ or ‘heirs, executors, ad¬ 
ministrators and assigns,’ are, as a general rule, not 
substitutional unless it appears that the testator in¬ 
tended to express a different meaning.” 

The following will clauses cover provisions to “A B, his 
heirs”, the same as in our case as showing words of limita¬ 
tion and not of purchase or substitutionary. 

Page on Wills, Vol. 5, (Lifetime Ed.): 

Sec. 1850, pp. 322-323: 

“No. 307. General Provision as to Lapse—Devise 
Over to Heirs of Devisee. 

“I devise the following described realty (description 
of realty), to A B, his heirs and assigns forever; and if 
said A B is dead at the time of the execution of this 
will, or if he shall die before I die, this devise shall not 
lapse, but said realty shall pass to the same persons, 
in the same estates, and in the same proportions, as 
it would have passed if said A B had survived me and 
had died immediately after I died. (Italics ours.) 

“No. 30S. Substitution in Case of Death of Bene¬ 
ficiary Before Testator—Gift to Issue 
of Decedent—Devise. 

“I devise to A B, his heirs and assigns forever, the 
following described realty (description of realty). If 
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said A B should be dead at the time of the execution of 
this will, or should die after the execution of this will 
and before I die, leaving surviving issue who are alive 
at my death, I devise said realty to his issue in accor¬ 
dance with the statute of descent of the State of 

. If said A B is dead at the date 

of the execution of this will, or shall die thereafter and 
before I die, without leaving issue surviving, who are 
alive at the time of my death, I devise said realty to 
C D, his heirs and assigns forever.” (Italics ours.) 

On the significance and need for the preceding conjunction 

“or” to create substitutionary interests, see Williams on 

Executors, American Notes, Vol. 2, p. 1001: 

“When a bequest is made to ‘A. or his children,’ or 
to ‘A. or his issue,’ or ‘A. or his heirs,’ or ‘A. or his 
descendants,’ a question may arise, whether the chil¬ 
dren, or issue, or descendants, are to take concurrently 
with A., or merely in substitution for him, in case of 
his death before the testator, (a) In Newman v. Night¬ 
ingale, (b) the testator gave 500£ ‘to the sole use of N. 
or of her children for ever:’ And Lord Thurlow held, 
that N. took only an interest for life in the 500£, and 
that the children were to take it among them after her 
death, (c) But in Crooke v. DeVandes, (d) Lord Eldon 
held that a bequest to two persons, or their children, 
gave the children an interest by way of substitution 
only, and not a concurrent interest. So in *Montagu 
v. Nucella, (e) a testator bequeathed a sum of stock to 
each of five nephews and nieces, or to their respective 
child or children; should any die, without child, such 
share to revert to the residuary legatee: And Lord 
Gifford, M. R., held, that the true construction was, to 
vest the legacies absolutely in the nephews and nieces 
who survived the testator, and that the child or chil¬ 
dren of nephews or nieces took only as substitutes for 
their parent or parents dying in the testator’s lifetime. 
And many similar decisions have subsequently oc¬ 
curred, where, in cases of direct gifts to legatees, or 
their children, or to legatees or their issue, or to them 
or their heirs, the children, &c., have been held to take 
only by way of substitution, (f) But these cases must 
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be carefully distinguished from those where the Will 
shows a general intention in favor of a class, and a par¬ 
ticular intention in favor of individuals of the class to 
be selected by another person, and the particular inten¬ 
tion fails from the selection not being made. In such 
cases as the Court cannot supply the execution of the 
power of selection, it gives the fund to the whole class 
equally, in order to carry into effect the general inten¬ 
tion. This distinction is illustrated by the case of 
Penny v. Turner, (g) where there was a gift to the tes¬ 
tator’s three sisters, or their children, as his mother 
should, by deed or will, appoint: And Lord Cottenham 
held, that, in default of appointment, this was a gift to 
the whole class of the sisters and their children equally: 
not on the ground that ‘or’ was to be construed ‘and,’ 
but that it was referable only to the power given to the 
mother of selection from among the class: and as that 
power had not been exercised, the whole class must 
take equally, (h)” 

The following also support appellants’ contentions in re¬ 
spect of the imperative need for the preceding conjunction 
“or” to avoid lapses and create a substitutionary interest 
in heirs. 

Glotzbach v. Kneessi et al., 73 App. D. C. 282: 
pp. 282-283: 

“The sole question is, did the gift lapse by reason 
of Henry’s prior death, or was there a substitutional 
gift to his heirs? The answer, of course, must be found 
in the language of the will, construed in its reasonable 
and ordinary meaning. Baldicin v. National Sav. & 
Trust Co., 65 App. D. C. 174, 81 F. 2d 901. We have 
been shown no case which factually parallels the pres¬ 
ent one, but appellants concede that the words ‘heirs 
and assigns’ are invariably deemed to be words of 
limitation to describe the nature of the estate given 
and not to be words used to avoid a lapse by the sub¬ 
stitution of the heirs in place of the predeceased bene¬ 
ficiary. The addition of the word ‘assigns’ after the 
name of the beneficiary is said to emphasize the abso¬ 
lute nature of the gift instead of making it alternative. 
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Jackson v. Alsop, 67 Conn. 249, 34 A. 1106; In Re 
Tamargo, 220 N. Y. 225, 115 N. E. 462. In the latter 
case, the clause of the will was: ‘I give, devise and 
bequeath (to nieces and sisters—and brothers-in-law) 
their heirs and assigns, to have and to hold the same 
for their own use, benefit and behoof forever, share 
and share alike, per stirpes and not per capita.’ 

“The words ‘per stirpes and not per capita’ brought 
the case to court on the same contention made here, 
and it was claimed such added words evinced an intent 
that the gift should be substitutional. The New York 
Court of Appeals held that to sustain this claim would 
require a disregard of the specificness of the gift, the 
insertion of the -word ‘or’ immediately preceding the 
words ‘their heirs’, the erasure of the word ‘assigns’ 
and the insertion in the place thereof of the words ‘next 
of kin’, and that this would be not to construe but to 
construct a will. 

“The same result was reached in Re Wells, 113 N. Y. 
396, 21 N. E. 137, 138, 10 Am. St. Rep. 457. There the 
court said to a somewhat similar proposition: ‘Words 
of inheritance are now unnecessary to convey a fee, 
and are mere surplusage, whether used in wills or in 
deeds. That fact, however, is not a sufficient reason 
for us to import into their use the expression of an in¬ 
tention that they shall be taken as words substituting 
(his heirs) in place of the predeceased legatee or de¬ 
visee • * V ” 

Woerner, American Law of Administration (Including 
Wills) (3d Ed.), Vol. 3: 

Sec. 434, p. 1466: 

“The insertion after the name of the legatee of the 
words ‘his heirs,’ ‘executors or administrators,’ ‘as¬ 
signs,’ or the like, will not prevent the application of 
the rule, (lapsing) in so far as they may be regarded as 
the expression of the testator’s intention to pass to the 
legatee the absolute property in the estate; * * 

Sec. 434, p. 1467: 

“The direction that the legacy shall not lapse in case 
the legatee die before the legacy is payable, is sufficient 
to prevent the lapse, if some other recipient thereof is 
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pointed out; but the declaration that the devise or be¬ 
quest shall not lapse does not per se prevent such 
lapse.” 

Remsex ox Preparatiox of Wills axd Trusts, (2d Ed.): 

Ch. 20, Sec. 10, pp. 243-244: 

“ ‘An immediate devise or bequest to one “or” his 
heirs, children, representatives, or the like, clearly 
makes an absolute gift to him if living at the death of 
the testator, and a substitutional gift to his next of 
kin, representatives, or heirs, as the case may be, if he 
dies before the testator.’ (Rood on Wills (2d. ed.), 
Sec. 682.) That is to say, ‘or’ makes the words ‘heirs,’ 
‘children,’ and the like words of purchase. But if 
‘and’ is used in place of ‘or’ in immediate gifts the 
words ‘heirs,’ ‘children,’ and the like become words of 
limitation; there is no gift over, and the gift lapses if 
the donee dies before the testator. The same rule is 
often held applicable to the use of ‘or’ in postponed 
gifts either where the primary donee dies before the 
testator or afterwards and before vesting. But a con¬ 
trary view is sometimes taken, rendering the applica¬ 
tion of such a rule to postponed gifts unreliable.” 

Rollisox ox Wills: 

Sec. 309, pp. 593-594: 

“ ‘It is well settled that a devise or bequest to “A. 
and his heirs” lapses upon the death of A. in the life¬ 
time of the testator; the word “heirs” being a word 
of limitation which is used to denote the quality or 
duration of the estate to be taken by the devisee or 
legatee, and not a word of substitution denoting an in¬ 
tention to substitute (the heirs) or the next of kin in 
the place of the deceased devisee or legatee.’ Mc- 
Kiernan v. Beardslee , 72 X. J. Eq. 2S3, 73 Atl. 815, 816 
(1906). # * * Where there is a legacy or devise 
to ‘A. or his heirs,’ the death of A. in the lifetime of 
the testator does not cause a lapse of the gift, for the 
reason that there is an apparent intention of substitu¬ 
tion of the heirs.” (Italics ours.) 
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The lower Court, in its informal memorandum, also sup¬ 
ports this proposition, but holds against the same wherein 
it says that the provisions for beneficiaries or his or her 
child or children, and for beneficiaries, his or her heir or 
heirs, “fall into the same category and may be considered 
together.” The lower Court mistakenly further said: 
“They are all within the rule of substitutional gifts. The 
rule is well stated in Rood, § 683, as follows: 

“ ‘A gift to one or (italic ours) his representative 
has been held (in America, as distinguished from the 
English rule) to show a substitutional gift even in the 
case of postponed gifts, not to lapse by death of the 
primary donee before the testator.’ ” (Apppendix 8.) 

But it is significant that the conjunction “or” is not used 
in the Clagett will, to precede the words, “heir or heirs”, 
and only to precede the words, “child or children”, and it 
is also significant that the language next following as part 
of the same sentence in Rood, quoted by the lower Court, 
shows the need for the preceding conjunction “or” at page 
650, reading: 

“and even in England a bequest to A for life, re¬ 
mainder to B or (italic ours) his heirs, would go to B’s 
heirs if B died before the testator, for heirs do not 
succeed to personalty, so that the words can have no 
meaning except as a substitutional gift.” 

Elbert Clagett left children surviving him, and they can¬ 
not take because not designated (Appendix 15-16), and 
passing some of the other provisions over to heirs of bene¬ 
ficiaries would include children and grandchildren, although 
not designated to take as such. It is to be presumed that 
the testator was not interested in more remote heirs than 
children because whenever he designated alternates espe¬ 
cially, he mentioned children, and under the Court’s inter¬ 
pretation quite remote beneficiaries can take. The testator 
obviously was not interested in the children of the first 
three takers, and presumably was not interested in the 
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children of those designated to take with the super-added 
words, “heir or heirs”. Each one of those beneficiaries 
had children and such children or issue benefit under the 
lower Court’s decision as substitutionary beneficiaries, 
whereas had the testator meant to give to such children he 
could easily have mentioned children as he did as to speci¬ 
fied amounts and in the residuary clause. The Court by 
its decision has apparently drawn a distinction between 
provisions for beneficiaries without further words and those 
with the super-added or surplus words, “heir or heirs”. 
The Court need only follow the language of the will to in¬ 
terpret it in accordance with appellants’ contentions. If 
any significance were to be attached to the word “heirs”, 
it is believed it would have to be confined to the explanation 
that since the will was made before the 1901 Code amend¬ 
ments, the words, “heir or heirs”, might tend to support 
the efficacy of prior assignments (actually made by certain 
of the beneficiaries) or other acts of the beneficiary, if he 
or she should later survive the life tenant, and create 
vested interests subject to divestiture instead of contingent 
interests, a distinction without any real difference, since in 
either case the beneficiary must survive the life tenant. 

Jewell v. Graham, supra: 
pp. 394-395: 

“If this was the intent of the testator, plainly ex¬ 
pressed, is there any rule of construction which pre¬ 
vents the carrying out of such intent? We know of 
none. It is argued by appellant that this section of 
the will created a vested remainder under the authori¬ 
ties, and that such a vested remainder was alienable by 
will. As we view the matter, it is unimportant whether 
the remainder be treated as contingent or vested. If 
it be contingent, the contingency happening before the 
remainder could vest, nothing passed to appellant as 
the legatee of Elizabeth Stockdale, deceased. If the 
remainder be treated as vested, it was subject to a de¬ 
feasance by a condition subsequent, namely, the death 
of Elizabeth Stockdale before that of the surviving life 
tenant, Susan Frances Clark. (Citing cases.)” 
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“Elizabeth Stockdale having died before her grand¬ 
mother, the life tenant, her legatee could take no more 
than she took. If it be conceded that her remainder 
was a vested one, when her remainder was devested by 
her death, any right which her legatee had thereto was 
also devested. (Citing cases.) ” 

Pyne v. Pyne, supra: 

р. 300, Note 7: 

“Estates tail general were abolished in Maryland by 
an act of 1786, c. 45, and this act was in force in the 
District of Columbia, Act of Feb. 27, 1801, 2 Stat. 103, 

с. 15, § 1, until a local statute was passed March 3,1901, 
D. C. Code 1940, § 45-802. Dengel v. Brown, 1893, 1 
App. D. C. 423.” 

Skelton v. Cross, 109 A. L. R. 129, Anno. 136: 
p. 139: 

“The American Law Institute in its Restatement of 
the Law of Property, vol. 2, on Future Interests, chap. 
7, p. 554, puts the type of remainder coming within the 
scope of this annotation under clause (c) of its classi¬ 
fication of remainders in § 157, calling it a remainder 
vested subject to complete defeasance, giving as an il¬ 
lustration (12) the following: ‘A, owning Blackacre in 
fee simple absolute, transfers Blackacre “to B for life, 
remainder to C and his heirs, but if C die without issue 
alive at the time of his death, then over to D and his 
heirs.” C has never had a child. C has a remainder 
vested subject to complete defeasance.’ 

‘ 1 And in 23 R. C. L. p. 530, it is said that a devise of 
the remainder, after the death of the first devisee, to 
certain persons, naming them, and in case of the death 
of the latter without issue, remainder over, does not 
create a contingent remainder, but leaves it a vested 
interest, subject to be divested upon the death of the 
first remainderman without issue.” 

Whenever the testator meant to name substitutionary 
beneficiaries and use words of purchase, he did so by nam¬ 
ing children (of beneficiaries), including appellants’ de- 
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cedent. Under the lower Court’s judgment, in some in¬ 
stances, grand-nephews and grand-nieces would take to the 
exclusion of appellants’ decedent, who is a niece, and the 
sole representative of a class always presumably favored 
and, it is submitted, clearly intended by this testator to take 
as a substitutionary beneficiary of all lapsed provisions, as 
evidenced by his specific directions in that behalf. 

CONCLUSION. 

In view’ of the foregoing, it is respectfully submitted that 
the action of the Court w T as erroneous in construing the 
w’ill to mean that all lapsed provisions or amounts should 
augment the shares of determined beneficiaries (other than 
appellants’ decedent) and should not pass to appellants’ 
decedent’s estate as substitutionary beneficiary, and in fur¬ 
ther construing the will to mean that the provisions for 
beneficiaries (predeceasing the life tenant) his or her “heir 
or heirs” did not lapse in favor of appellants’ decedent, 
but instead pass to their respective heirs surviving the life 
tenant as substitutionary beneficiaries. 

For the considerations presented, it is submitted that the 
decree and judgment of the Court below should be reversed, 
with directions to enter a modified decree in conformity 
with appellants’ contentions and to state the account of 
the Trustee in accordance therewith. 

Respectfully submitted, 

Jerome F. Barnard, 

Ernest F. Henry, 

Counsel for Appellants. 

Barnard & Henry, 

Of Counsel. 
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GERTRUDE CLAGETT HALL, ET AL., and all other 
purported beneficiaries of the estate and under the 
Will of DORSEY CLAGETT, deceased, named in 
decree of May 10, 1947, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


JOINT APPENDIX. 





























_*L 




ZZy~, ✓- J 


. r rfTjk <^'-'- 


-v 

-—- 3 \ a> ^- — X c«. <c*- 

/ ^ /V 

✓ -^ yi=— 

^ ■#^> / ■ *■> 

^ ^ 0 ^ 




M.. «A *^w /^- 





« 


*Z ^ 






y<^ ^2- 


"--^ 

£>/CAm~* ^L~«- r&L 

_ 

/.^- ^—«-!. ^/l- 


,■^4 ■*»• 


«W 

^ -A« 

G^>- 


J? //„.v 

^ . _ - 

^A ^C_ 

A*- '' x " '*- '/' z — -*■—27 •* ^ 

—=* —* ^r— 

ss .—^ 7 ^*. ✓—u. w4— ^ 

^JUC v 

—„ -^^Vi-^iae**-^ &L*>* _ 

^y poo.^) 

* A * y-rf. «^> rr-j f.* 


— 











5 


A- - 


^ y~X~_ 


5V\.^^, , •» •»— 






^-X WW 

^ 3^ (^L-yJ—A_X >^- — 

yO^C ~yS sS. ^ -A 

f^ooo^ ■■ ■ ■ ■ V *^» 

. * * • 

<g^i. ■ ^ ^ —- - a ^ 4, ^y <A- V -*^-n 

- -'-zr' 4 *- 

2^ X 


/Wf ^- 

*/*/ < ^ 




(oi* 


(^•/^>^ <^. >7l •»» * *» » *w 

«•/>«#« X»Y> •« «HI 1 ^ 

£f- A ^ 

C/%~..±—^ —a <<c—> y /f ~^—^ y' 
/Y-+-** X~~* Q-~~~-~ —/2c^ A*£ 

(^■yAf ^C.ao...*A^ y/A/y^M /y^ ^.TlTtwy/ 3^ ^ 

.i .-Jv y--% ^***' % *++<+j£— 0 ft A —£ ✓* •> ^ *r-w^- 

• <^T ai ■■»#% <-«. • >^J^f 


*■• / «#/«! -A ^VC •« «/ /X 




tf ^ 


/// . 

C^f/v #«*« // •-• • ^ » 

~ r ^-X— r y^ 

sY *•«• *y^*y A </^yy«^y) (^^ 00 ^) S^*^* yy 

y'f <^y y>y> >-<yyyyy^^ ^ ~~ 

y ^/r<«. <5^0 CA^yy yy*y ^y*i 


^>f r ■>_* y^« . 

V • ^ _ . > 

y/3' v <£„. -- r y/ , '/Z /^' *y*“A yftrTZ*. -— ^—~S 

... -X y^A 




«* ^u> 


>>.*^ « I I» - «** V ♦ A- M 4 /f^. 


^ . -^^/’ -4 

^ *£=—*■ ~ *?*' 

^ w y ' — —-^ - yyj^^ * 


/V. y y >^, ^y* yyy y^ / » 

»y X^y yy -i l^^yyy^ ^Hyy—yyA A/^y/.Ayy) (^"OO^ 


./?,* ^ 


./ ' '. s 

tf"*- 

*. «/*«• #««• « , *.« A Xk#«^ ■ ■'» * , 

$.'^U.. G^2—-/i/- 3 -^r-, *£ ^ ~ X~ 

S*~..X yy/M . ^ f »«.') 

9 4/~y~~., -». yy-f~) 

<2^ AVi' ~-- 

^ « - 

gy 


<yy^c < 7> ■ ■/ <^7 « .«*> y* - ^ » -~/ y Y— - - y ~/*-—^ 




y<^ 






6 






V / 


Cft iS-1 


/4*o 

—ry.>r-y’~it6- w 



* 


■DC-'t'k 




I 

64 Filed Mar 20 1947. Charles E. Stewart, Clerk. 

In the District Court of the United States. 

For the District of Columbia. 

Civil Action No. 25055. 

American Security & Trust Company, a corporation, Trus¬ 
tee under the Will of Dorsey Clagctt, deceased, Plaintiff , 


v. 

Maude B. Ford, et al., Defendants. 

Informal Memorandum. 

Dorsey Clagett died on July 25, 1S99, leaving; a last will 
and testament dated February 9, 1899. At the time of his 
death the decedent was a member of the bar of this court. 
For approximately twelve years he had been register of 
wills and clerk of the probate court. After making certain 
immediate and direct gifts to his wife the testator be¬ 
queathed the rest and residue of his estate to the American 
Security and Trust Company as trustee with direction that 
the trustee should pay the income and indicated portions 
of the principal to his widow during her life time. The will 
continued: 

“At the death of my wife, after paying all her funeral 
expenses and proper charges I direct my trustee to pay the 
following beneficiaries the sums named or such pro rata 
share as thev mav be entitled to.” 

V * 

The widow died on October 8, 1941. There followed thir¬ 
teen specific bequests to named beneficiaries: 

Item 14 provides: 

“All the remainder of my estate together with such 
legacies as may have lapsed at the time of this distribution 
to be divided among the children then alive of my deceased 
brother William H. Clagett share and share alike.” 





65 Items 1 and 2 direct the payment to Elbert Clagett 
and Alice I. Clagett each the sum of $5000. There 
are no words of inheritance. Both Elbert and Alice I. 
survived the testator but pre-deceased the life tenant. The 
legacy to Alice I. Clagett did not pass under her will. The 
court finds that each of such legacies has lapsed. 

Item 3 provides: 

“If my brother Maurice Clagett should be alive and at 
the “Confederate Home at Richmond” Va. I give to said 
Home Five Thousand dollars ($5000) for their care of him 
during his life with remainder to said Home forever. If 
not at the Home, then said sum shall be paid to him.” 

Maurice Clagett died July 13, 1900. He was not in the 
Confederate Home at Richmond, Virginia at the time of 
his death. The court finds that this legacy has lapsed. 

Items (4) to Ella L. Clagett, (6) to Smith Thompson, 
Jr., (7) to Alice M. Beall, (11) to Angie C. Powell, and 
(12) to John Rozier Clagett fall into the same category 
and may be considered together. They all are within the 
rule of substitutional gifts. The rule is well stated in 
Rood, § 683, as follows: 

“A gift to one or his representative has been held (in 
America as distinguished from the English rule) to show 
a substitutional gift even in the case of postponed gifts not 
to lapse by death of the primary donee before the 
testator.” 

The court finds that the gifts in items 4, 6, 7, 11 and 12 are 
substitutional and are payable to the child or children or 
heir or heirs, appropriate to the language in the several 
items, who were living at the time of the death of the life 
tenant. 

Item 5 directs payment to Maggie D. Russ or her child or 
children $5000. Maggie D. Russ survived the life tenant 
and is clearly entitled to receive the gift. 
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66 Item 13 provides: “To Arthur L. Thompson 
$3000.” Said Arthur L. Thompson is still living 

and clearly entitled to receive the gift. 

Item 8, the gift to the Children’s Hospital will be accepted 
by the Hospital and is payable to it. 

Item 9, the gift to the Home for Incurables will be 
accepted by the Home and is payable to it. 

Item 10, the gift to Oak Hill Cemetery Company is 
rejected and has lapsed. The court finds that it is not prac¬ 
tical to substitute a “kind friend” to undertake the 
burdens incident to the gift. 

As to item 6 it should now be noted that Smith Thomp¬ 
son, Jr. during his life time purported to assign the legacy 
to one Emily A. Compton. The court finds that he had no 
vested interest which was assignable by him. 

As to item 7 it should be further noticed that the legatee 
Alice M. Beall attempted to dispose of the legacy by pro¬ 
vision in her last will and testament. The court thinks she 
had no vested interest which was subject to her disposition 
by will. 

As to item 12 it should be stated that the attempt which 
John Rozier Clagett made to dispose of the legacy by pro¬ 
vision in his last will and testament was of no avail. He 
had no vested right subject to disposition in that manner. 
For that reason the court concludes that Cornelia C. Fuller 
and Henry B. Clagett take as heirs under the rule of sub¬ 
stitutional gifts. 

67 The claim of Maude B. Ford may not be paid out 
of trust funds. The court construes the words 

“proper charges” to mean charges properly incident to 
the administration of the trust created by the testator in 
his will. It is not thought that the testator intended by 
such words to direct the trustee to pay the debts of bis 
widow. He considered that by making the income avail¬ 
able to her and by adding $500 per annum payable from 
principal that he was providing adequate support and pro¬ 
tection for her. 
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It is necessary to determine the intention of the testator 
with respect to lapsed legacies. His language with respect 
thereto has been previously quoted herein. 

The court thinks there can be no residue until all specific 
bequests have been paid. To hold otherwise would be to 
prefer the residuary legatees over the legatees mentioned 
in specific bequests. The lapsed bequests will be first 
applied to make up any deficiency required for payment 
of specific bequests in full. 

Counsel for plaintiff will present an order consistent 
herewith. 

F. Dickinson Letts. 

Justice. 

#***#•# j*# 

79 Filed May 10, 1947 

In the District Court of the United States 
for the District of Columbia 
Civil Action No. 25055. 

American Security and Trust Company, a corporation, 
Trustee under the will of Dorsey Clagett, Deceased. 
Plaintiff. 

v. 

Maude B. Ford, et ajl., Defendants. 

Proposed Additions to Decree or Judgment. 

1. That the claim of the personal representatives of the 
deceased defendant, Mary C. Howard, for the payment to 
them of such legacies or cash provisions as have lapsed is 
granted, and that, accordingly, the Estate of Mary C. 
Howard is entitled to have and receive the pro rated or 
abated respective amounts of such lapsed provisions as 
would have been received by the primary beneficiaries if 
surviving the life tenant, the said Mary C. Howard thus 
taking as substitutionary beneficiary in each such case, 
having survived the life tenant. 

2. That the said Mary C. Howard is thus the sole sub¬ 
stitutionary beneficiary of all such lapsed provisions with 
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the same full force and effect as though expressly named as 
such in and as part of each such provision or legacy, rather 
than as contained in the residuary or remainder provision. 

3. That no grandchildren of William H. Clagett are 

entitled to take under the foregoing provisions, but 

80 the participation is confined to his children sur¬ 
viving the life tenant, the only one of whom is the 

said Mary C. Howard. 

4. That the Mary C. Howard interest and estate shall also 
participate pro rata in any net increase to the trust fund 
after the life tenant’s death by way of accrual of income, 
enhancement of value or otherwise. 

5. That the legacy to “Smith Thompson, Jr his heir or 
heirs” lapsed and is payable to the Mary C. Howard 
Estate. 

G. That the legacy to “Alice M. Beall, a niece, her heir 
or heirs” lapsed and is payable to the Mary C. Howard 
Estate. 

7. That the legacy to “Angie C. Powell, sister of my wife 
her heir or heirs” lapsed and is payable to the Mary C. 
Howard Estate. 

8. That the legacy to “John Rozier Clagett, his heir or 
heirs” lapsed and is payable to the Mary C. Howard 
Estate. 

Suggested Additions to Findings of Fact. 

6. The will of the decedent provides that, upon the death 
of the life tenant, the plaintiff shall pay therefrom, (a) 
“all her funeral expenses and proper charges”. From the 
balance remaining after such payment, the testator pro¬ 
vided for cash legacies to ten individual beneficiaries and 
three corporate beneficiaries aggregating $54,500., and like¬ 
wise made a bequest of the residue or remainder, providing 

also, however, that any of said legacies which might 

81 lapse because of the death of beneficiaries before 
the life tenant should be payable to the children then 

living of William H. Clagett, a brother of the Testator. 

22. The aggregate amount of the principal of the trust 
fund created by decedent’s will as of the death of the life 
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tenant was insufficient to pay in full all of the pecuniary 
legacies aggregating as aforesaid $54,500., including on 
equal footings these substitutionary pecuniary legacies 
to the children of William H. Clagett surviving the life 
tenant. Since the death of the life tenant, income has 
accrued from said principal, thus increasing the amount 
available for distribution, but it does not appear likely that 
after payment of compensation to plaintiff for its services 
as trustee, counsel fees and expenses of this proceeding 
there will be sufficient funds to pay in full all of said 
pecuniary legacies aggregating $54,500. 

Conclusions of Law. 

5. That the legacy payable to ‘‘Smith Thompson, Jr. 
his heir or heirs” vested in the said Mary 0. Howard as 
the only child of William H. Clagett surviving the life 
tenant and is payable to her estate as substitutionary bene¬ 
ficiary of such lapsed provision. 

(>. That the legacies payable to “Alice M. Beall, a niece, 
her heir or heirs”, to “Angie C. Powell, sister of my wife 
her heir or heirs”, to “John Rozier Clagett, his heir 
82 or heirs” vested in the said Mary C. Howard and 
are payable to her estate as substitutionary benefi¬ 
ciary of such lapsed provisions. 

11. That the testator intended by the language of his will 
to direct that all lapsed legacies should be payable to the 
child or children of William H. Clagett surviving the life 
tenant and that such substitutionary participation is on an 
equal footing and shall share pro rata along with the other 
abated legacies or provisions which have not lapsed. The 
said Mary C. Howard stands in the place of such benefi¬ 
ciaries of such lapsed provisions with the same full force 
and effect and to the same extent as though the primary 
beneficiary thereof had survived the life tenant or said 
Mary C. Howard were such surviving primary beneficiary. 

12. That any net increase in the trust funds between the 
death of the life tenant and the time of final distribution, 
by way of accrual of income, enhancement of value of in¬ 
vestments or otherwise, should also be applied to make up 
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any deficiencies in payment of all such pecuniary legacies 
aggregating $54,500., including the substitutionary partici¬ 
pation of Mary C. Howard and her estate; and in view of 
the likelihood that the total amount available for payment 
thereof shall be less than the aggregate face amount of 
such legacies, the same shall abate, pro rata, and any sur¬ 
plus, if any there be, shall be paid to the Estate of Mary 
(\ Howard as sole residuary beneficiary. 

That the said Mary C. Howard not only answers the de¬ 
scription and is entitled to take as sole residuary 
S3 remainderman or beneficiary, but also as substituted 
or substitutionary beneficiary of every lapsed 
legacy. 

That every such legacy or provision for primary bene¬ 
ficiaries who predeceased the life tenant, with the excep¬ 
tion of the provision for a beneficiary or his or her child 
or children, has lapsed and passed pro tanto to Mary 0. 
Howard as alternate beneficiary thereof. 

That the words, “his heir or heirs’’ and “her heir or 
heirs” contained in the will and following the names of 
certain beneficiaries who predeceased the life tenant are 
words of limitation and not of purchase and are thus not 
substitutionary in favor of the heirs of such beneficiary 
and thus do not prevent a lapse of such provision in favor 
of the said Mary C. Howard. 

That the said Mary C. Howard is thus entitled to take 
all lapsed provisions, either as substitutionary beneficiary 
or as specifically named residuary beneficiary thereof. 

Respectfully submitted, 

Barnard & Henry, 

By Jerome F. Barnard 

1422 F Street, N. W. 

May 9, 1947. Washington 4, D. C. 

Denied. 

F. Dickinson Letts, Justice. 

May 10, 1947. 
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85 Filed May 10 1947 

Findings of Fact. 

1. Dorsey Clagett died July 25, 1899 at the age of 55 
years, leaving a last will and testament dated February 9, 
1S99 which was admitted to probate and record in this 
Court as a will of both real and personal estate in Admin¬ 
istration Cause No. 9052. Some time prior to his death 
and for a period of approximately nine years, the said 
Dorsey Clagett had been Register of Wills for the District 
of Columbia, but he was not a member of the Bar of this 
Court. 

2. The plaintiff, American Security and Trust Company, 
qualified as executor of the will of the decedent, and there¬ 
after as trustee of the residue of his estate, the distribution 
of which is the subject of this proceeding. The gross estate 
of the decedent amounted to Eighty thousand eight 
hundred and six dollars and seventy cents ($80,806.70)'. 
The sum of Twenty-two thousand, eight hundred ninety- 
four dollars and twenty-eight cents ($22,894.28) was given 
by the will of the decedent outright to his widow, Leah 

Clagett. The net residue of the estate passing to the 

86 plaintiff in this cause as trustee amounted to Fifty- 
two thousand, one hundred and sixteen dollars and 

forty-four cents ($52,116.44). 

3. The decedent was not survived by issue. In addition 
to his widow, Leah Clagett, above mentioned, decedent was 
survived by two brothers, and by the issue of two deceased 
brothers and a deceased sister. 

4. Pursuant to the provisions of the will of decedent, the 
plaintiff, as trustee, paid to decedent’s widow, Leah 
Clagett, the net income of the residuary trust fund during 
her lifetime and in addition thereto, out of principal, the 
sum of Five hundred dollars ($500.00) per annum. 

5. The said widow and life tenant, Leah Clagett, died on 
October 8, 1941, at the age of 86 years. The principal of 
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the trust fund as of the date of death of said Leah Clagett 
amounted to Thirty-five thousand, seven hundred seventy- 
eight dollars and fourteen cents ($35,778.14), including real 
estate at assessed value. Pursuant to the provisions of the 
will of decedent, plaintiff paid out of such principal the 
expenses of the funeral and burial of the life tenant, 
amounting to Five hundred seventeen dollars and ten cents 
($517.10). At the date of the hearing upon motion for 
judgment, the aggregate value of the principal of said 
trust fund, together with income accumulated thereon since 
the death of the life tenant, amounted to Forty thousand 
six hundred and three dollars and sixty-eight cents 
($40,603.68). 

6. The will of the decedent provides that, upon the death 
of the life tenant, the plaintiff shall pay therefrom “all 
her funeral expenses and proper charges.” From the bal¬ 
ance remaining after such payment, testator provided for 
cash legacies to ten individual beneficiaries and three 
corporate beneficiaries aggregating Fifty-four thousand 
five hundred dollars ($54,500.00), and likewise made a be¬ 
quest of the residue or remainder. 

87 7. The defendant, Maude B. Ford, has presented 

a claim to the plaintiff as trustee in the amount of 
Sixteen hundred eighty dollars ($1680.00) on account of 
nursing and other services rendered to the life tenant 
during her last illness from June 1, 1939 through Septem¬ 
ber 30, 1941, and has alleged that such claim is covered by 
the direction to the trustee to pay “proper charges”. In 
view of the conclusion of law hereinafter stated, the Court 
makes no finding as to the nature of the services forming 
the subject matter of the claim or the value thereof. 

8. The will of decedent contains a legacy “To Elbert 
Clagett, five thousand dollars ($5,000)”. The said Elbert 
Clagett, who was a brother of the decedent, died intestate 
March 30, 1^905, leaving two children, both of whom sur- 
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vived the life tenant, namely the defendants Clarence E. 
Clagett and Elbertia Clagett Robinson. 

9. Said will provides a legacy for “Alice I. Clagett, five 
thousand dollars ($5,000)”. The said Alice I. Clagett was 
a widow of John B. Clagett, brother of the decedent who 
predeceased him. The said Alice I. Clagett died 
August IS, 1925 leaving no issue but leaving a will dated 
November 11, 1918, and certain codicils thereto, admitted 
to probate and record by this Court, naming defendant, 
Fenton Bradford, as executor and residuarv beneficiarv. 
Fenton Bradford died after the commencement of this 
action and Lela Cheney Bradford, the executrix and sole 
beneficiary under his will, was substituted as defendant in 
his stead. 

10. Said will provides a bequest in the sum of Five 
thousand dollars ($5,000.00) for the benefit of Maurice 
Clagett, brother of decedent, upon certain contingencies, or 
for the Confederate Home at Richmond, Virginia. The 
said Maurice Clagett died July 13, 1900, intestate and 

without issue. He was not in the Confederate Home 
88 at Richmond, Virginia, at the time of his death. Next 

of kin of said Maurice Clagett surviving the life 
tenant, and the descendants of those predeceasing the life 
tenant, all of whom are parties defendant, are: defendants 
Maggie D. Russ, for whom Marjorie Russ Baker -was sub¬ 
stituted herein, Cornelia C. Fuller, Henry B. Clagett, 
Samuel H. McKinney, Charles McKinney, Milton Kay, 
John Brice Kay, Gertrude Clagett Hall, Mary C. Howard, 
Henri deSibour, J. Blaise deSibour, Jean R. deSibour, 
Ashton Bonnaffon, Clare Bonnaffon, Brice Clagett, Betty 
D. Clagett, Adele Clagett Bald-win, Clarence E. Clagett, 
Elbertia Clagett Robinson, Maude B. Ford, Maude Nichols 
Boucher, Otho T. Beall, Katherine Beall Williams, Ray¬ 
mond Mallon Beall, Everett W. Beall, Irene Elizabeth 
Beall, Elizabeth T. Wheeler, Harriet M. Thompson, Clar¬ 
ence F. LeGendre, Arthur L. Thompson, J. Brice Baylv 
and John Rozier Bayly, Jr. 
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11. Said will contains a legacy of Five thousand dollars 
($5,000.00) to “Ella L. Clagett or her child or children born 
of her by William B. Clagett.” The said Ella L. Clagett 
was the wife of William B. Clagett, a nephew of the 
decedent who predeceased him. She died June 2, 1922, 
leaving two children born of her by William B. Clagett, 
one of whom, the defendant Gertrude Clagett Hall, sur¬ 
vived the life tenant and the other of whom, Ellen C. Mc¬ 
Kinney, died April 4, 1939, intestate, leaving two children, 
defendants Samuel H. McKinney and Charles McKinney, 
who survived the life tenant, and two grandchildren, de¬ 
fendants Milton Kay and John Brice Kay, children of a 
daughter, Margaret Kay, who died intestate August 24, 
1932. 

12. The will of decedent contains a legacy in the amount 
of Five thousand dollars ($5,000.00) to “Maggie D. Russ 
or her child and children”. The said Maggie D. Russ 

survived the life tenant and was named a defendant 
89 herein, but died after the commencement of this 

action. Her daughter, Marjorie Russ Baker, her 
sole heir-at-law and next-of-kin and the executrix nomi¬ 
nated in and the sole beneficiary of her will, which has been 
filed with the Register of Wills for the District of Columbia 
but has not been offered for probate, was made a party 
defendant in the place of said Maggie D. Russ. 

13. Said decedent’s will contains a legacy of Three 
thousand dollars ($3,000.00) to “Smith Thompson, Jr., his 
heir or heirs.” The said Smith Thompson, Jr. was the 
son of a deceased sister of decedent, and died October 15, 
1915, intestate, leaving him surviving a widow, defendant 
Hattie W. Thompson, and three children, two of whom, de¬ 
fendants Elizabeth T. Wheeler and Harriet M. Thompson, 
survived the life tenant and one of whom, Mary T. Robin¬ 
son, predeceased the life tenant, the latter leaving a son, 
defendant Clarence F. LeGendre, who survived the life 
tenant. Under date of December 11, 1906, the said Smith 
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Thompson, Jr. executed and delivered to the defendant, 
Emily A. Compton (now deceased), a purported assign¬ 
ment of said legacy together with Power of Attorney 
authorizing collection of the same. The widow and the 
living issue of the said Smith Thompson, Jr., the defend¬ 
ants above named, have executed a reassignment of said 
legacy to defendants Lucy A. Timberlake and Mary Key 
Gilbert, daughters and sole beneficiaries under the will of 
said Emily A. Compton, who were substituted herein in the 
place of their mother. 

14. Said will contains a legacy in the amount of Three 
thousand dollars ($3,000.00) to “Alice M. Beall, a niece, 
her heir or heirs’’. The said Alice M. Beall, who was the 
daughter of a deceased sister of decedent, died October 20, 
1931, leaving a last will and testament dated December 24, 
1930 and admitted to probate by this Court, purporting to 
dispose of her entire estate. Defendant Richard E. Well- 

ford qualified as administrator c.t.a. of said estate. 
90 Said Alice M. Beall was survived by two children, 

defendant Maude B. Ford and Otho Thompson Beall 
and by four grandchildren, defendants Maude Nichols 
Boucher, only child of a deceased daughter, Raymond 
Mallon Beall, Everett W. Beall and Irene Elizabeth Beall, 
children of a deceased son. Said Otho Thompson Beall 
predeceased the life tenant, leaving at the death of the 
life tenant a widow, defendant Sophie K. Beall, and two 
children, defendants Otho J. Beall and Katherine Beall 
Williams. 

15. Said "will provides a legacy of Five thousand dollars 
($5,000.00) for the President and Directors of Children’s 
Hospital of the District of Columbia upon certain contin¬ 
gencies. Said institution has offered to accept such legacy 
upon the terms stated. 

16. Said will provides a legacy of Five thousand dollars 
($5,000.00) for the President and Directors of the “Home 
for Incurables of the District of Columbia’’ upon certain 
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contingencies. There is no institution of this name in the 
District of Columbia, but there is an institution incorpo¬ 
rated under the laws of the District of Columbia as “The 
Washington Home for Incurables.” Said institution has 
offered to accept said legacy upon the conditions stated. 

17. Said will provides a legacy in the amount of Five 
hundred dollars ($500.00) for the President and Directors 
of Oak Hill Cemetery Company of the District of Columbia 
upon certain contingencies, with the further provision 
“Will some kind friend see that this trust is faithfully 
kept.” The Oak Hill Cemetery Company has rejected 
said legacy upon the conditions imposed. No other person 
has offered to accept the same upon said conditions. 

18. Said will provides a legacy in the amount of Five 
thousand dollars ($5,000.00) for Angie C. Powell, “her 
heir or heirs”. The said Angie C. Powell died September 

20, 1931, and by her will left her entire estate to her 
91 son Leighton Powell. She was survived by three 

children, defendant Mildred Powell Applewhite, 
Grahame Powell and said Leighton Powell, and by a 
granddaughter, defendant Evelyn New r berrv, a child of 
Theodore F. Powell, a deceased son. Said Grahame Powell 
died December 2, 1933 leaving a widow, defendant Isabelle 
R. Powell, and a daughter, defendant Isabelle Walker. Said 
Leighton Powell died March 21, 1938 leaving two children, 
defendants Marjorie Herrick and Virginia Powell Allman. 

19. Said will provides a legacy of Five thousand dollars 
($5,000.00) for “John Rozier Clagett, his heir or heirs”. 
The said John Rozier Clagett, son of a deceased brother 
of decedent, died March 28, 1902, survived by a widow who 
predeceased the life tenant and by two children, defend¬ 
ants Cornelia C. Fuller and Henry B. Clagett. Said John 
Rozier Clagett by his will left his entire estate in trust for 
the benefit of his widow, with remainder upon her death 
to his said two children. 
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20. Said will provides a legacy of Three thousand dollars 
($3,000.00) for the defendant, Arthur L. Thompson, son 
of a deceased sister of decedent, who survived the life 
tenant. By the provisions of an agreement among the vari¬ 
ous claimants to said legacy, embodied in an amended 
stipulation filed herein by counsel for said claimants, it 
was agreed that said legacy be paid one-third (1/3) to said 
defendant Arthur L. Thompson, one-third (1/3) to defend¬ 
ants Gladys Emig Doing and Ralph Endicott, Administra¬ 
tors of the estate of Clayton E. Emig, deceased, and one- 
third (1/3) to defendants Hattie W. Thompson, Elizabeth 
T. Wheeler, Harriet M. Thompson and Clarence P. 
LeGendre. 

21. After providing for the pecuniary legacies herein¬ 
before described, the decedent’s will directed all of the 

trust fund remaining at his widow’s death, “to- 
92 gether with such legacies as may have lapsed at the 

time of this distribution to be divided among the 
children then alive of my deceased brother William H. 
Clagett share and share alike.” At the death of the life 
tenant, the defendant Mary C. Howard, who has died since 
the commencement of this action and whose executors, 
Henry Howard and Philip E. Donlin, have been substituted 
in her place, was the only living child of William H. 
Clagett, but there were then living grandchildren of the 
said William H. Clagett, namely, defendants Ashton 
Bonnaffon and Clare Bonnaffon, children of Gertrude 
Bonnaffon, a deceased daughter of William H. Clagett, the 
defendants Henry deSibour, J. Blaise deSibour and Jean 
R. deSibour, children of Mary Marguerite deSibour, a 
deceased daughter of William H. Clagett, defendant Brice 
Clagett, son of Maurice J. Clagett, a deceased son of 
William H. Clagett, and defendant Adele Clagett Baldwin, 
a daughter of Howard C. Clagett, a deceased son of 
William H. Clagett. Henry Noble Clagett, another son of 
Maurice J. Clagett survived the life tenant, but died De¬ 
cember 2, 1942, survived by no issue, but by a widow, the 
defendant Betty D. Clagett. 
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22. The aggregate amount of the principal of the trust 
fund created by decedent’s will as of the death of the life 
tenant was insufficient to pay in full such of the pecuniary 
legacies directed to be paid therefrom as are herein held 
not to be lapsed. Since the death of the life tenant, income 
has accrued upon said principal, thus increasing the 
amount available for distribution, but it does not appear 
likely that after payment of compensation to plaintiff for 
its services as trustee, counsel fees and expenses of this 
proceeding there will be sufficient funds to pay in full all 
of said pecuniary legacies. 

» 

Conclusions of Law. 

The Court concludes as matters of law that the decision 
of this cause is dependent upon the construction of 
93 the last will and testament of Dorsey Clagett, de¬ 
ceased, and that the true intent and meaning of the 
said last will and testament in the respects in which the 
judgment of this Court is sought in this proceeding are as 
follows: 

1. That the “proper charges” which decedent directed 
to be paid at the death of his wife constitute those charges 
properly incident to the administration of the trust, and 
do not include the payment of debts incurred by the widow 
and life tenant, such as the claim of defendant Maude B. 
Ford. 

2. That the legacies to Elbert Clagett, Alice I. Clagett, 
and Maurice Clagett, all of whom survived the testator but 
predeceased the life tenant under his will, lapsed by reason 
of their death prior to that of the life tenant. 

3. That the legacy payable to “Ella L. Clagett or her 
child or children born of her by William B. Clagett” vested 
in and is payable to the only one of such children who sur¬ 
vived the life tenant, namely, the defendant, Gertrude 
Clagett Hall. 
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4. That the legacy payable to Maggie D. Russ, who sur¬ 
vived the life tenant but died prior to the determination 
of this cause, was vested in her and by reason of her death 
is payable to her personal representative. 

i). That the legacy payable to “Smith Thompson, Jr., his 
heir or heirs” vested in such of his heirs as survived the 
life tenant. By virtue of the assignment executed by all 
of such heirs and filed in this cause, such legacy is payable 
to the assignees therein named. 

G. That the legacies payable “to Alice M. Beall, * * * her 
heir or heirs”; flo “Angie C. Powell, * * *, her heir or 
heirs” and to John Rozier Clagett, his heir or heirs”, are 
payable to the respective heirs of such persons, that is to 
say, to their respective surviving issue, per stirpes , at the 
death of the life tenant. 

94 7. That the legacy to Children’s Hospital of the 

District of Columbia is payable to it upon its written 
acceptance of the conditions therein imposed. 

8. That in providing a legacy for the “Home for In¬ 
curables of the District of Columbia”, testator intended to 
name the institution properly designated as “The Wash¬ 
ington Home for Incurables”. Said legacy is payable to 
The Washington Home for Incurables upon its written 
acceptance of the conditions therein imposed. 

9. That the legacy provided for the Oak Hill Cemetery 
Company has lapsed by reason of the rejection thereof by 
said Company. The Court finds as a matter of law that 
it is not practical to substitute a “kind friend” to under¬ 
take the burdens incident to the bequest. 

10. That the legacy payable to Arthur L. Thompson 
vested in the said Arthur L. Thompson by virtue of his 
surviving the life tenant. Said legacy shall be payable 
pursuant to the agreement of said Arthur L. Thompson 
with such other persons having claim to said legacy, as 
evidenced by the stipulation of counsel filed herein. 
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11. Tliat testator did not intend by the language of his 
will to direct that lapsed legacies should be payable to the 
residuary legatees, unless and until all prior legacies 
should have been paid in full. Therefore, lapsed legacies 
will be first applied to make up the deficiency in the amount 
available for payment of such prior legacies. 

12. That any net increase in the trust fund between the 
death of the life tenant and the time of final distribution, 
by way of accrual of income, enhancement of value of in¬ 
vestments or otherwise, should also be applied to make up 
any deficiency in the amount available for payment of such 

prior legacies; and in view of the likelihood that the 

95 total amount available for payment thereof shall be 
less than the aggregate face amount of said lega¬ 
cies, the same shall abate, pro rata, and this Court makes 
no conclusions as to the proper distribution of any surplus. 

F. Dickinson Letts, 

Justice. 

Dated: May 10, 1947. 

********** 

96 Filed May 10 1947 

Judgment. 

This cause came on to be heard upon plaintiff’s motion 
for judgment upon the pleadings, and the Court having 
made its Findings of Fact and Conclusions of Law, it is 
this 10th day of May, 1947, 

Adjudged, that the true intent and meaning of the last 
will and testament of Dorsey Clagett, deceased, with re¬ 
spect to the matters wherein the judgment of the Court 
was sought in this proceeding, are as follows: 

1. That the claim of defendant Maude B. Ford for pay¬ 
ment for services rendered to the life tenant is not payable 
out of the trust fund and is hereby denied. 

2. That the legacies provided in said last will and testa¬ 
ment for Elbert Clagett, Alice I. Clagett and Maurice 
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Clagett, have lapsed, and the claims for payment of said 
legacies are denied. 

3. That the legacy to the Oak Hill Cemetery Company 
of the District of Columbia has lapsed by reason of the 
rejection thereof. 

4. That claim of the personal representatives of the de¬ 

ceased defendant, Mary C. Howard, for the payment 
97 to them of such legacies as have lapsed is denied. 

Said lapsed legacies shall be added to the funds 
available for distribution among the persons entitled to re¬ 
ceive pecuniary legacies. 

5. Such net increase as may result to the trust fund after 
the life tenant’s death, by way of accrual of income, en¬ 
hancement in value or otherwise, shall likewise go to make 
up any deficiency in the amount available for payment of 
pecuniary legacies. 

6. Plaintiff, as trustee, is hereby authorized and directed 
to convert said trust fund into cash and the entire net pro¬ 
ceeds thereof, after deduction therefrom of all expenses, 
commissions and allowances hereafter allowed in this pro¬ 
ceeding, shall be paid over by the plaintiff in satisfaction 
or in partial satisfaction, as the case may be, of the 
pecuniary legacies contained in the will, to the persons 
entitled thereto, pro rata, as follows: 

(A) The legacy to Ella L. Clagett shall be paid to the 
defendant, Gertrude Clagett Hall. 

(B) The legacy to defendant Maggie D. Russ, now de¬ 
ceased, shall be paid to her personal representative. 

(C) The legacy to Smith Thompson, Jr. shall be paid 
jointly to defendants Lucie C. Timberlake and Mary Key 
Gilbert, the assignees of the heirs of Smith Thompson, Jr. 

(D) The legacy to Alice M. Beall shall be payable, one- 
fourth (1/4) thereof each to the defendants, Maude B. 
Ford and Maude Nichols Boucher, one-twelfth (1/12) 
thereof each to the defendants Raymond Mallon Beall, 
Everett W. Beall and Irene Smith Beall and one-eighth 
(1/8) thereof each to the defendants, Otho T. Beall and 
Katherine Beall Williams. 
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(E) The legacy to the Children’s Hospital shall be 
98 payable to it upon the condition that the President 
and Directors thereof agree to carry out the condi¬ 
tions stipulated in said will. 

(P) The legacy to the “Home for Incurables of the Dis¬ 
trict of Columbia” shall be payable to “The Washington 
Home for Incurables” upon the condition that the Presi¬ 
dent and Directors thereof agree to comply with the condi¬ 
tions specified in said will. 

(G) The legacy to Angie C. Powell shall be payable one- 
fourth (1/4) thereof each to the defendants Mildred 
Powell Applewhite, Evelyn Newberry and Isabelle Walker 
and one-eighth (1/8) thereof each to the defendants Mar¬ 
jorie Herrick and Virginia Powell Allman. 

(II) The legacy to John Rozier Clagett shall be payable 
in equal shares to the defendants Cornelia C. Fuller and 
Henry B. Clagett. 

(I) The legacy to Arthur L. Thompson shall be payable 
one-third (1/3) to said defendant, Arthur L. Thompson, 
one-third (1/3) to defendants Gladys Emig Doing and 
Ralph Endicott, Administrators of the Estate of Clayton 
E. Emig, deceased, and one-third (1/3) to defendants 
Hattie W. Thompson, Elizabeth T. Wheeler, Harriet M. 
Thompson and Clarence F. LeGendre, jointly; and it is 

ORDERED that this cause be referred to the Auditor of 
this Court to state the account of plaintiff as trustee under 
the will of Dorsey Clagett, deceased, to recommend proper 
allowances for costs of this proceeding, trustee’s commis¬ 
sions and counsel fees, to determine the exact amounts 
payable to the persons entitled to participate in the distri¬ 
bution of said trust fund and to determine any other 
questions relating to the subject matter of this cause which 
may properly be raised before the Auditor. 

F. Dickinson Letts, 

Justice. 

• ••••••••• 
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Appeal From the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLEE ISABELLE WALKER 
(DEFENDANT No. 45) 


Appellee is one of the five heirs of Angie C. Powell. 
This appellee claims under the provisions of the Will of 
Dorsey Clagett, which provide— 

“At the death of my wife, 
to pay * * 


* • * 


I direct my trustee 


o 


“To Angie C. Powell, sister of my wife her heir or 
heirs Five Thousand dollars ($5,000.) * * 

Construing the Will, the District Court adjudged that 
“the legacy to Angie C. Powell shall be payable one-fourth 
(%) thereof each to the defendants Mildred Powell Apple- 
white, Evelyn Newberry, and Isabelle Walker and one- 
eighth (i/s) thereof each to the defendants Marjorie Her¬ 
rick and Virginia Powell Allman.” (Appellants’ App. 25) 

Nobody directly affected by the judgment of the District 
Court regarding the quoted provisions of the Will has 
appealed, or signified dissatisfaction with the judgment. 
Indeed, the result reached by Mr. Justice F. Dickinson 
Letts regarding the interpretation of the entire Will sat¬ 
isfies all of the defendants except those claiming through 
defendant No. 13, Man* C. Howard. 

We simply wish to make the following general observa¬ 
tions regarding the Will: 

(1) The Will was written and Dorsey Clagett died 
prior to the 1901 District of Columbia Code, consequently 
no provision of the Code affects the Will or its interpre¬ 
tation. 

(2) The Will was written two years after the decision 
in De Vaughn v. Hutchinson, 165 L T . S. 566, 17 S. Ct. 461, 
41 L. Ed. 827, affirming 3 App. D. C. 50. 

(3) In Greenwood v. Page, 78 U. S. App. D. C. 166,138 
F. (2) 921, this Court, citing De Vaughn v. Hutchinson, 
supra, said: 

“Some testamentary words, it is true, may express 
a particular purpose in such technical language as to 
require that they be given a definite operative effect, 
without regard to the intention of the testator; and 
in such instances, when used in the disposition of land, 
the operative effect is determined by the law of the 
situs. But even if words are used which sometimes, 










or usually, are of technical connotation, nevertheless, 
if they are so used as clearly to indicate that a 
non-technical meaning was intended, or if there are 
explanatory and qualifying expressions from which 
it appears that the import of the technical language 
is contrary to the clear and plain intent of the testator, 
the latter will prevail. Thus, when the word heir is 
used as one of limitation, it must be given that effect, 
but the contrary is true if its use in context clearly 
indicates that it is intended to constitute a disposition 
by purchase.” (Italics supplied) 

“In the present case the word heirs, as used in the 
seventh item of testator’s will, describes, merely, the 
class of beneficiaries which is to take—it is obviously 
a word of purchase.” 

Our view of the testator’s Will is that the “heirs” of 
Angie C. Powell, living at the death of the testator’s 
widow, took as a class, per stirpes, by purchase from the 
testator and not through Angie C. Powell by representa¬ 
tion—and this was the view taken by Mr. Justice Letts 
when he refused to rule, at appellants’ behest (Appellants’ 
App. 13), that the words “her heir or heirs” were words 
of limitation and not of purchase. 

Respectfully submitted, 

George C. Gertmax, 

Attorney for Appellee 
Isabelle Walker. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


NO. 9639. 


Henry Howard and Philip E. Donlin, Executors under 
the will of Mary C. Howard, deceased, Appellants, 

v. 

American Security and Trust Company, a corporation, 
Trustee under the will of Dorsey Clagett, deceased, 
Gertrude Clagett Hall, et at., and all other purported 
beneficiaries of the estate and under the Will of 
Dorsey Clagett, deceased, named in decree of May 10, 
1947, Appellees. 


Appeal from the District Court of the United States for 

the District of Columbia. 


BRIEF FOR APPELLEES. 


COUNTER-STATEMENT OF THE CASE. 

Dorsey Clagett died without issue on July 25, 1899, leav¬ 
ing a will dated February 9, 1899, which was admitted to 
probate. He was 55 years of age. For nine years he had 
been Register of Wills of the District of Columbia but was 
not a member of the bar. Plaintiff below qualified as 
executor. 
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The gross estate amounted to $S0,S06.70 and included 
both real and personal property. Of the above sum, tangi¬ 
ble personal property and money amounting in value to 
$22,894.24 were given by the will directly to testator’s 
widow, Leah Clagett. The net residue which passed to 
plaintiff as testamentary trustee amounted to $52,116.44. 
Under the trust provisions of the will, the plaintiff paid 
testator’s widow the net income from the trust and $500 
annually from the corpus for her life. The widow, who 
was 44 years of age at her husband’s death, died on Octo¬ 
ber 8, 1941, at the age of S6, Appellants’ App. 14. 

This controversy concerns the proper distribution of 
the trust corpus after the life tenant’s death. At her 
death, there was $35,77S.14 (including real estate at as- 
sesed value) in the trust. At the date of hearing of the 
motion for judgment, this sum had increased to $40,603.68, 
Appellants’ App. 15. 

The testator, by will, directed as follows: 

“At the death of my wife, * * * I direct my trustee 
to pay the following beneficiaries the sums named or 
such pro-rata share as they may be entitled to.” 

Then followed cash bequests to ten individual beneficiaries 
and three corporations, totaling $54,500.00, after which 
the testator provided: 

“All the remainder of my estate together with such 
legacies as may have lapsed at the time of this dis¬ 
tribution to be divided among the children then alive 
of my deceased brother William H. Clagettt share 
and share alike.” 

Appellees’ App. 2, 3. 

The phraseology in the ten cash bequests to individuals 
is of three separate types. For convenience the three 
types of bequests will be denominated Class 1, Class 2, 
and Class 3, respectively. In Class 1 the gift was to A, 
without additional words. The language in Class 2 was to 
A, “or her child or children”; and that in Class 3 was to 
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A, “her heir or heirs.” Excluding the three bequests to 
corporate beneficiaries and numbering the bequests as they 
appear in the will from one to ten, Items 1, 2, 3, and 10 
fall into Class 1, Items 4 and 5 into Class 2, and Items 
G, 7, 8 and 9 into Class 3. Appellees’ App. 2, 3. 

All of the pecuniary legatees survived the testator, but 
only Maggie D. Russ and Arthur L. Thompson survived 
the life tenant. Appellants’ App. 15, 16, 17, 18, 19, and 20. 

The court below concluded that the three legacies in 
Class 1, in which the legatee died before the death of the 
life tenant, lapsed. Appelants’ App. 21, 23 and 24. No 
appeal has been taken by the parties claiming those lega¬ 
cies and said conclusion of the court is not controverted 
by appellants or by these appellees. The legacy to Oak 
Hill Cemetery was rejected by the legatee and therefore 
lapsed. 

The court further concluded that the legacies in Classes 
2 and 3, except that in which the legatee survived the life 
tenant, vested in the legatee’s “children” or “heirs”— 
depending upon the language of the bequest—who sur¬ 
vived the life tenant, Appellants’ App. 22. The court also 
determined that all lapsed legacies should first be applied 
to make up the deficiency in the amount available for pay¬ 
ment of the pecuniary legacies which did not lapse, and 
held additionally that any net increase to the trust fund 
after the life tenant’s death should likewise be applied 
first to make up such deficiency. Appellants’ App. 23 
and 24. 

The appellants are executors of the estate of Mary C. 
Howard, deceased, only child of William H. Clagett who 
survived the life tenant, Appellants’ App. 20. 

These appellees, under the District Court’s judgment, 
take all or a part of the legacies to Maggie D. Russ, Smith 
Thompson, Jr., Alice M. Beall, John Rozier Clagett, Arthur 
L. Thompson, Home for Incurables of the District of Co¬ 
lumbia, and Children’s Hospital of the District of Colum¬ 
bia, Appellants’ App. 24 and 25. A more detailed state- 
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ment of the capacities in which these appellees appear 
herein would not clarify the issues presented by the ap¬ 
peal. 

In addition to his widow, testator was survived by two 
brothers and by the issue of two deceased brothers and 
one deceased sister, Appellants’ App. 14. The relation¬ 
ship of the individual legatees to the testator was as fol¬ 
lows: Elbert Clagett, brother; Alice L. Clagett, widow of 
a deceased brother, John B. Clagett; Maurice Clagett, 
brother; Ella L. Clagett, widow of a deceased nephew, Wil¬ 
liam B. Clagett; Maggie D. Russ, niece; Smith Thompson, 
Jr., nephew; Alice M. Beall, niece; Angie C. Powell, sister 
of testator’s widow; John Rozier Clagett, nephew; and 
Arthur L. Thompson, nephew. Maggie D. Russ, John 
Rozier Clagett and William B. Clagett, deceased husband 
of Ella L. Clagett, were children of testator’s deceased 
brother, John B. Clagett; and Smith Thompson, Jr., Alice 
M. Beall and Arthur L. Thompson were children of his de¬ 
ceased sister, Mary A. Thompson. Appellants’ App. 15- 
20; Tr. pp. 7-9. 

(At the request of appellants these appellees have 
printed as an appendix to this brief a typewritten copy 
of the will.) 

SUMMARY OF ARGUMENT. 

Laying aside the gifts to corporate legatees, the will 
reveals a testamentary plan, based, not upon degree of 
kinship, but upon personal preferences of the testator, to 
carve out of the trust corpus three distinct types of re¬ 
mainders, the first type to lapse upon the life tenant’s sur¬ 
viving the named beneficiaries, the second to be a substitu¬ 
tional gift and the third an indefeasible interest which 
vested upon the testator’s death. Only gifts of the first 
type, which were without words of limitation, lapsed upon 
the death of the beneficiary before the death of the life 
tenant. Under the law then and now obtaining in the 
District of Columbia, the so-called “divide and pay over” 
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rule does not apjfiy so as to annex futurity to the sub¬ 
stance of the type of gift in which the name of the 

beneficiary was followed by the words, “her heir or 
heirs,” the added phrase constituting words of inheritance 
which denoted absolute gifts. 

By giving fixed sums to certain named beneficiaries the 
testator showed that he preferred those beneficiaries to the 
extent of the amounts fixed, in derogation of the interest 
of the class designated to take the “remainder.” The tes¬ 
tator intended the “remainder” to be a true residue into 
which nothing would fall until all prior charges and lega¬ 
cies had been paid in full. By use in the trust residuary 
clause of the words, “together with such legacies as may 
have lapsed at the time of this distribution”, the testator 
meant only that such legacies should fall into the general 
fund from which all other legacies were to be paid. 


ARGUMENT. 

I. 

Testator According to His Express Preferences Named 
Three Classes of Beneficiaries After the Life Estate; 
Classes 2 and 3 Continue as Substitutional and Inde- 
feasibly Vested Gifts, Respectively, and Only After 
They Are Satisfied Do Lapsed Gifts from Class 1 Fall 
Under the “Remainder” Clause. 


1. The general form of the will, and the classes of bene¬ 
ficiaries. 

Although certain ambiguities undoubtedly appear in the 
will, the testamentary plan of its maker readily can be 
divined. However, two basic facts must be remembered: 
(1) Dorsey Clagett, because of his years as Register of 
Wills, must have been familiar with the general principles 
of will construction; (2) testator was not a member of the 
bar and therefore may be presumed to have lacked exact 
and technical knowledge of the niceties of will drafting. 
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This court may take judicial notice of the duties of the 
Register of Wills in the District of Columbia to reach the 
above conclusion. 

Starting from the above basic assumptions, the testa¬ 
mentary plan unfolds with reasonable clarity. Dorsey 
Clagett undoubtedly intended his wife to be the first and 
principal recipient of his bounty. He, therefore, made 
such provisions as he deemed suitable for her financial 
well-being as long as she should live. It is equally ap¬ 
parent that he intended that upon her death what was left 
of his assets should be disposed of in accordance with his 
own desires and principally to his own kin. Here, how¬ 
ever, he must not have intended an equal distribution 
based on degree of consanguinity or even that all of his 
near kind should benefit at all, since he made no provision 
for the two children of his brother, Elbert, and provided 
for the children of his brother, William, only to the extent 
that such children of William who survived the life tenant 
were to receive whatever surplus, if any, was left after 
payment to the general residuary legatees. 

The bequests to corporate beneficiaries require no dis¬ 
cussion. The gifts to individuals, however, must be viewed 
in the light of the general testamentary plan. From the 
different types of wording of the gifts it must be concluded 
that the testator intended to create three distinct types 
of legacies. This conclusion is reinforced by his grouping 
of the types. 

In the first type, or Class 1, fall the legacies to Elbert 
Clagett, Alice I. Clagett, and Maurice Clagett, which are 
the first three mentioned in the will, and that to Arthur 
L. Thompson, which is the last. Gifts of this type were 
made to the person without words of inheritance or sub¬ 
stitution. These were gifts to “A”. The separation of 
the gift to Arthur Thompson was the only instance in 
which gifts falling into a particular class were not placed 
consecutively. 

In Class 2 were the fourth and fifth legacies, to Ella 
L. Clagett, and Maggie D. Russ, respectively. These were 
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gifts to “A, or her child or children,” and obviously were 
intended as substitutional gifts in remainder vesting at 
the death of the testator in the named legatee, subject to 
divestiture upon the life tenant surviving the legatee. Ap¬ 
pellants do not controvert this conclusion. 

The sixth, seventh, eighth and ninth gifts to individuals 
were of the Class 3 type, that is, to “A, her heir or heirs”. 
They were to Smith Thompson, Jr., Alice M. Beall, Angie 
C. Powell and John Rozier Clagett, respectively. Although 
the Court below held these gifts to be substitutional, and 
that the “heir or heirs” of the named beneficiaries took 
by purchase upon the death of the beneficiaries before the 
death of the life tenant, we think that these gifts were all 
indefeasibly vested remainders. However, because of 
identity of the persons who presently would benefit, these 
appellees are entirely satisfied with the trial Court’s con¬ 
clusions in this respect. We think that the testator by 
selecting the language “her heir or heirs”, which fi&e 
traditionally identified with the conveyance of an absolute 
interest, unmistakably sought to differentiate Class 3 be¬ 
quests from the other two classes and intended to vest ab¬ 
solute remainder interests in the persons named. Because 
of the contention of the appellants that Class 3 gifts lapsed 
upon the death of the named beneficiary before the death of 
the life tenant, this type of gift will be discussed addition¬ 
ally in the second division of this brief. 

Except for the obvious effort of the testator to create 
three distinct types of remainder interests, it might be 
concluded that the recipients of Class I gifts took inde¬ 
feasible interests upon the death of the testator, since at 
common law, which governed in the District of Columbia 
at the testator’s death, words of inheritance, although 
necessary in a devise of a fee simple estate, were not re¬ 
quired to create absolute estates in personalty passed by 
bequest. White v. Crenshaw, 5 Mackey (16 D. C.) 113; 
Snyder v. Baker, 5 Mackey (16 D. C.) 443. However, when 
the testator intended to convey an absolute estate in re- 
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mainder he used the word, “heirs”, traditionally asso¬ 
ciated with the creation of such estates. Therefore, it 
must be assumed that when he failed to use such words or 
failed to make provision for substitutional beneficiaries, 
he intended to create lesser estates, i. e., that w’hen no 
words of inheritance were used he intended the beneficiary 
to take only upon surviving the life tenant. It is worthy 
of consideration in this connection that the testator’s 
estate was comprised partly of realty, and that he di¬ 
rected his trustees, should they sell any of his real prop¬ 
erty, to reinvest the proceeds in other real estate or obli¬ 
gations secured on real estate. Conceivably, knowing that 
words of inheritance were essential in transmitting a fee 
in land, he thought words of inheritance were required to 
transmit a remainder to be paid out of the proceeds of the 
sale of land. 

2. Lapsed legacies go first to make up deficiencies in be¬ 
quests to individually-named beneficiaries. 

Appellants, as executors of the estate of Mary C. How¬ 
ard, the only child of William to survive the life tenant, 
argue that the testator could not have intended that lapsed 
legacies be applied first to make up deficiencies in prior 
pecuniary legacies, since such construction would discri¬ 
minate against William’s children in favor of the children 
of the testator’s other brothers and sisters. But this 
argument completely overlooks that the testamentary plan 
obviously was not based on an intention to grant equal 
benefits to all in the same degree of kinship or equally to 
favor per stirpes the children of the testator’s brothers 
and sisters. For example: Nieces and nephews were be¬ 
queathed different sums without apparent reason other 
than the testator’s own personal preferences; no provi¬ 
sion was made for the children of the testator’s brother. 
Elbert; and the bequest to the three children of his de¬ 
ceased sister, Mary A. Thompson, comprising the gifts to 
Smith Thompson, Jr., Alice M. Beall and Arthur Thomp- 
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son, totaled only $9,000, while the bequests to the two 
children and the widow of a deceased child of the testa¬ 
tor’s deceased brother, John B. Clagett, comprising the 
gifts to Maggie D. Russ, John Rozier Clagett and Ella L. 
Clagett, aggregated $15,000. 

The will, however, furnishes a clue as to how the tes¬ 
tator intended to dispose of lapsed legacies. He provided, 
by name, for those persons who, after his wife, were the 
especial objects of his bounty. For reasons heretofore 
stated it must be concluded that he intended to favor some 
of his beneficiaries over others. In addition to bequeath¬ 
ing sums which varied in amount, he consistently condi¬ 
tioned the enjoyment of all class bequests such as that to 
the surviving children of William upon some future con- 
tingencv. In the case of the “child or children” of Ella 
L. Clagett and Maggie D. Russ, the condition was that the 
life tenant should survive the named legatees but prede¬ 
cease the “child or children.” In the case of the surviv¬ 
ing children of William, there were two conditions, (1) 
that a child survive the life tenant and (2) that there be a 
surplus after payment of specified sums to prior legatees. 

For the foregoing reasons and by natural inference it 
must be presumed that the testator favored those benefici¬ 
aries whom he described by name, for, as was said in Jewel 
v. Graham, 57 App. D. C. 391, 24 F. (2d) 257, cer. den. 277 
U. S. 596: 

“The natural inference from this is that the testa¬ 
tor intended that the direct and immediate recipients 
of his bounty should be the ones he had expressly 
mentioned in his will; the residuary provisions being 
intended only to care for what remained after those 
immediate and direct legatees had obtained all benefit 
and use which they might from, and of, his estate.” 

In the above cited case a niece of the testator, under whom 
the appellant claimed a residuary remainder interest, was 
not mentioned by name in the will although other nieces 
and nephews were so mentioned. 
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It is argued by appellants that the testator contem¬ 
plated that some of the bequests would lapse. Certainly 
this is true if by “contemplated” is meant “foresaw the 
contingency.” He quite obviously attempted to foresee all 
contingencies and to provide for them. But it is just as 
certain that the testator did not intend that anv of the 
legacies should lapse, nor was he gifted with clairvoyance 
to foresee that any of them would, in fact, lapse, or prob¬ 
ably would lapse. Therefore, he must have intended that 
all of the pecuniary legacies be paid in full before the sur¬ 
viving child or children of William took anything. In other 
words he intended that if there should be a deficiency of 
assets, the children of William should take nothing. If 
such was not his intention he would have provided that 
prior legatees receive stated percentages of the corpus of 
the trust, thus assuring that there would be a surplus left 
for William’s children. However, by providing fixed sums 
to be paid to the prior legatees he unmistakably expressed 
the intention that the prior legatees be preferred to the 
extent of the sums he set aside for them. 

The foregoing conclusion is reinforced by the provision 
in the will that pecuniary legacies abate pro rata in event 
of a deficiency of assets. In such case, if the intention of 
the testator were effectuated, i. e., if all the persons whom 
the testator intended to receive fixed sums were paid pro 
rata to the full extent of the remaining assets of the 
estate, there would be no “remainder” or surplus for Wil¬ 
liam’s children. Therefore, to say that the testator, by 
providing that William’s surviving children should receive 
the “remainder of my estate together wdth such legacies 
as may have lapsed at the time of this distribution,” in¬ 
dicated that he intended them to take lapsed legacies be¬ 
fore other general legacies were satisfied, and thereby to 
prefer them, is to run counter to the testator’s express 
words. 

“What he manifestly intended was that if, contrary to 
his primary intentions with respect thereto, any legacy 
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should lapse, it should fall into the “remainder” of the 
trust corpus. That is, it should fall into the general fund 
from which the other pecuniary legacies were to he paid, 
and the surviving child or children of William should re¬ 
ceive only the “remainder” or surplus of such general 
fund. 

We contend that Dorsey Clagett, by expressing his in¬ 
tention, as aforesaid, to prefer the named legatees up 
to the extent of their legacies, demonstrated that he in¬ 
tended the clause disposing of the “remainder” of his 
estate to be a true residuary provision, or exactly analog¬ 
ous to a true residuary provision, and the surviving child 
of William to be his ultimate residuary legatee. It is un¬ 
controverted that the residue means that which remains 
after satisfying all prior gifts and charges. Vogel v. 
Saunders, 6S App. D. C. 31, 34, 92 F. (2d) 984; Nash v. 
Ober, 2 App. D. C. 304, 308; Rood on Wills (2d ed.), Sec. 
742. 

As was aptly stated at 69 C. J., p. 1076, Sec. 2132: 

“General legacies being entitled to priority over 
the residuary legacy, where the estate of the testator 
proves insufficient to pay all general legacies in full, 
the amount of lapsed or void legacies will go to make 
up the deficiencies in the general legacies rather than 
to the residuary legatees.” 

To the same effect are Smith, et al. v. Livermore (1937), 
29S Mass. 223, 10 N. E. (2d) 117; Wetmore v. New York 
Institute for the Blind, 9 N. Y. Supp. 753; Matter of Bots- 
ford, 52 N. Y. Supp. 238; aff’d. 55 N. Y. Supp. 495; In re 
Foster’s Estate, 22 N. Y. Supp. (2d) 252; In re Baldwin’s 
Will, 284 N. Y. Supp. 754, 157 Misc. 692. 

The fact that the residuary clause under discussion re¬ 
lates to the disposal of a remainder over, after a testa¬ 
mentary trust, which itself constitutes the residue of the 
estate, is of no significance in this case. It is well estab¬ 
lished that the occasionally expressed and much criticised 
rule that there can be no “residue of a residue” has no 
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application where the testator has expressed a contrary in¬ 
tention. Anno. 139, A. L. R. STS; Anno. 28, A. L. R. 
1243. 

The effect of the above-mentioned rule is that lapsed 
shares of a residue do not pass to the other residuary 
legatees, but devolve as intestate property. It is doubt¬ 
ful that it would have any application in the instant case, 
without respect to the contrary intention expressed in the 
will itself. Where the so-called rule is followed, without a 
single exception which we have found, it has always been 
in cases of residuary gifts to several persons as tenants in 
common or taking stated percentages or shares of the 
whole residuum. The reasoning in such cases is that to 
permit other residuary legatees to take a lapsed share of 
the residue would be to increase the portion of the estate 
the testator intended them to have. Such reasoning ob¬ 
viously has no application in the instant case. 

Although the so-called rule discussed in the foregoing 
paragraph has no application here, it reasonably could 
have motivated the testator in selecting the language used 
to dispose of the residuum of the trust corpus. He very 
well might have had in mind judicial assertions that there 
can be no residue of a residue when he provided that the 
surviving child or children of William should take the 
“remainder,” “together with such legacies as may have 
lapsed at the time of this distribution,”—that is, he wanted 
to assure that such lapsed legacies would pass under his 
will and not as intestate property. 

Two cases closely analogous to the one at bar merit dis¬ 
cussion. The first is In re Foster’s Estate, supra, in which 
the Surrogate for New York Countv construed a will in 
which the testator left the residue of his estate to his wife 
for life, then to trustees to pay stated sums to several 
individuals, and directed that they should pay all “sur¬ 
plus and residue” to two named charities. There was a 
deficiency of assets to satisfy the pecuniary gifts. One 
of the gifts had lapsed. The court held that the lapsed 
legacy went to make up the deficiencies of the pecuniary 
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legacies, and should not be distributed to the two chari¬ 
ties designated as beneficiaries of the residuum of the 
trust. 

In Smith, et al. v. Livermore, supra, executors petitioned 
the court for instructions as to the proper construction 
of a will, particularly with respect to clause 219 thereof, 
the first paragraph of which provided as follows: 

“If any of the legatees named in the foregoing clause 
are not living at the date of my death then the sums 
which would have belonged to such legatees if living 
shall become part of the residue of my estate except 
as otherwise specified therein.” 

There was an insufficiency of funds to pay all of the pecu¬ 
niary legacies. Some of said legacies had lapsed, and the 
question arose as to disposition of the lapsed legacies in 
view of clause 219. The Court said: 

“In the absence of language in the will to the con¬ 
trary, such sums remain a part of the general assets 
of the estate for distribution in the same manner as if 
such lapsed legacies had not been included in the will. 
Consequently, apart from the provisions of the first 
paragraph of Clause 219, these sums would be avail¬ 
able for the payment of deficiencies in the legacies 
payable from the general assets of the estate and 
would not pass as part of the residue unless gifts 
previous thereto payable from such assets had been 
satisfied, [citing cases]. We think that the provisions 
of this paragraph make no change in this respect. 
Though Clause 220 is a true residuary clause which, 
without the first paragraph of Clause 219, would dis¬ 
pose of the sums in question if they were not needed 
to supply deficiencies in previous gifts [Citing one 
case], this paragraph serves to make certain that the 
testator intended such sums if not needed for this pur¬ 
pose to pass as a ‘part of the residue’ rather than as 
intestate property. Naturally interpreted, however, the 
paragraph by providing that such sums shall become 
part of the residue subjects them to the usual rule 
applicable to a gift of residue—that nothing passes 
thereby unless previous gifts have been satisfied—and 
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does not manifest an intention to create an artificial 
residue by giving residuary legatees priority with re¬ 
spect to such sums over previous legatees. [Citing 
cases]. These sums are to be applied to the payment 
of deficiencies in previous legacies.” (Italics sup¬ 
plied). 

3. The “remainder” clause does not convert lapsed 
legacies into substitutional gifts to its beneficiaries. 

The last case discussed in the above subdivision brings 
into focus appellants’ contention that the language, “to¬ 
gether with such legacies as may have lapsed at the time 
of this distribution,” constituted the surviving child of 
'William the substitutional recipient of all lapsed legacies. 
It is submitted that the testator, perceiving some possible 
question that the clause might not be considered a residu¬ 
ary clause, merely intended by the language to throw lapsed 
legacies into the general fund from which prior charges 
were to be met or, in the alternative, that he merely in¬ 
tended to express that which was the general rule for 
the disposition of lapsed legacies. Unless this be true he 
would not have used the word “lapsed.” 

In Rood on Wills (2d ed.), Sec. 667, it is stated: 

“Lapse is a term generally used to designate the 
failure of a devise or legacy by reason of the death of 
the devisee or legatee before the testator, or after¬ 
wards before the interest vests.” 

In other words, if there be a lapse, there must be a “fail¬ 
ure” of the legaev. A substitutional legacy does not 
lapse but specifically prevents any lapse. It would ap¬ 
pear that if the testator had intended the words “together 
with such legacies as may have lapsed” to change all prior 
bequests into substitutional bequests, he would plainly so 
have stated. Instead he used the word “lapse” wdiich in¬ 
dicates a contrary intent. 

Appellants rely heavily, in their contention that Mary C. 
Howard was the substitutional beneficiary of prior gifts, 
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upon authorities cited in 128 A. L. R., beginning at page 
840. The entire annotation deals with the effect of desig¬ 
nation of particular property in the residuary clause of 
a will, and whether such designation will amount to a 
specific bequest or will merely describe property added to 
the residue. The rationale of the line of cases upon which 
appellants rely is that a specific thing, specifically de¬ 
scribed, cannot be a part of the residue, which is a gen¬ 
eral description only, and, therefore, such particular prop¬ 
erty must of necessity pass separately from the residue, 
even though the gift be expressed in the residuary clause. 
It is clear that legacies of named amounts of money which 
constitute general charges upon the assets of the trust 
corpus cannot comprise specific legacies. The term is 
defined in Rood on AVills (2d ed.), Sec. 705 as follows: 

“A specific legacy is a gift of an individual thing 
or group of things as distinguished from everything 
else of the same kind. In such gifts something indi¬ 
vidual is singled out and described in such a way that 
the legatee is entitled to that very thing and could ob¬ 
ject to any substitution of an equivalent regardless of 
the value of either.” 

Certainly a general gift of money such as was made in 
this case does not so distinguish that money from all 
other money as to make the legacy specific, and the lapse 
of such a legacy and its application for other purposes 
cannot change the nature of the thing bequeathed so as to 
make an alternate disposition of it specific. In re Avery, 
87 Misc. 75, 150 N. Y. S. 409; Nickerson v. Bragg, et al., 
21 R. I. 296, 43 Atl. 539; Re Cameron, 278 N. Y. 352, 16 
N. E. (2d) 362. 
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n. 

Gifts to a Named Legatee Followed by the Words, “Her 
Heir or Heirs”, Do Not Lapse at the Death of Lega¬ 
tee Before the Death of the Life Tenant. 

In the division of their argument devoted to considera¬ 
tion of gifts of the Class 3 type, appellants evidently con¬ 
fuse the common law rule that a legacy to one who dies 
before the death of the testator will lapse, and the applic¬ 
able law governing future interests. 

Without intervention of a statute providing otherwise, 
a bequest to “A and his heirs” lapses if A dies before the 
testator, the words “and his heirs” being words of limi¬ 
tation delimiting the estate devised or bequeathed as an 
absolute estate of inheritance, and not resulting in the 
substitution of A’s heirs for A. This effect results from 
the fact that the property of the testator is transmitted as 
of the time of his death, and if at that time the gift is to A 
only, regardless of the quantum of the estate intended, 
and A is not in existence, the gift cannot take effect. 
Glotzbach v. Kneessi, et al., 73 IT. S. App. D. C. 282, 121 
F. (2d) 30; Rood on Wills (2d ed.), Sec. 66S. However, 
there is a far different result if the bequest is to X for 
life, with remainder to A. In such case, an estate vests 
in A immediately upon the death of the testator, with the 
right of enjoyment deferred until the death of X, and there 
can be no lapse. Rood on Wills (2d ed.), Secs. 667, 670; 
Doe v. Considine, 6 Wall. (73 IT. S.), 458, 18 L. ed. S69. 
By the addition of the words “and his heirs”, an inten¬ 
tion to make the estate absolute is indicated, the words 
used being the customary words of inheritance. That is, 
in the absence of some additional limitation, there is imme¬ 
diately transmitted to A an indefeasible future interest 
in fee simple. Restatement, American Law Institute, 

Property, Sec. 157, Illustration 1; Pyne v. Dyne, . 

IT. S. App. D. C., 154 F. 2d 297. 

Although such a bequest will create a vested interest in 
any case, the interest may terminate by express limitation 
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or be divested by a specified subsequent event. However, 
if the fee is to terminate as the result of a limitation or the 
happening of a subsequent event, such limitation or provi¬ 
sion for divesting must be stated, Restatement, American 
Law Institute, Property, Sec. 157, Comments, o, p, q, r, on 
clause (c), and the words used must clearly accomplish such 
effect, for as was said in Pyne v. Pyne, supra, 

“where words conveying a fee, without contingency, 
are first stated, the law will not permit later indefi¬ 
nite language to reduce that estate.’’ 

If the gift to A is not to “A and his heirs”, but is ac¬ 
companied by words creating an alternative or substitu¬ 
tional gift, A will take a vested interest, subject to be 
divested by his death before he is to take in enjoyment, 
upon which contingency the alternative or substitutional 
beneficiary then will take. McArthur v. Scott, 113 U. S. 
340, 28 L. ed. 1015, 5 S. Ct. 652; Pyne v. Ppne, supra. 
Anno., 128 A. L. R., 101, et scq.; Anno., 78 A. L. R., 1008, 
et seq. 

The facts of the instant case, however, inject an addi¬ 
tional element into the situation. The remainder to A 
was created by a direction to “divide and pay over”. Does 
this alter the rule? As early as 1874 the Supreme Court 
in a case arising from the District of Columbia held under 
facts substantially identical with those of this case it did 
not. Cropley v. Cooper, 19 Wall. (86 IT. S.), 167, 22 L. ed. 
109. 

In that case, the court considered a will giving certain 
real estate to the testator’s wife for life with remainder 
to the testator’s daughter, Elizabeth, for life, the will then 
directing as folows: 

“and at her death it is my will that the said * * * 
be sold, and the avails thereof become the property of 
her children or child, when he,, she, or they have ar¬ 
rived at the age of twenty-one years, the interest in 
the meantime to be applied to their maintenance.” 
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The testator used no words of gift in the bequest to the 
children. The court held that the children took an inde- 
feasibly vested interest upon the death of the testator, 
stating (p. 174): 

“A bequest in the form of a direction to pay at a 
future period vests in interest immediately if the pay¬ 
ment be postponed for the convenience of the estate 
or to let in some other interest. The payment of debts 
is an instance of the former, and a prior temporary 
provision for some other person, as for Elizabeth 
Croplev, in this case, is an instance of the latter. In 
all such cases it is presumed that the testator post¬ 
poned the time of enjoyment by the ultimate legatee 
for the purpose of the prior devise or bequest, (cit¬ 
ing cases). 

“A devise of lands to be sold after the termination 
of a life estate given by the will, the proceeds to be 
distributed thereafter to certain persons, is a bequest 
to those persons and vests at the death of the testa¬ 
tor.” 

In Johnson v. Washington Loan and Trust Company, 
224 U. S. 224, 56 L. ed. 746, 29 S. Ct. 623, the testator 
devised his homestead to his wife for life, with remainder 
over to his daughters, “being single and unmarried, and 
to the survivor or survivors of them so long as they shall 
be and remain single and unmarried”, and directed that 
upon the death or marriage of the last of them, the prop¬ 
erty should be sold and the proceeds distributed “among 
my daughters living at my death, and their children and 
descendants (per stirpes).’’ 

The court held that all of the daughters of the testator 
took vested remainders immediately upon his death, which 
remainders were not defeasible as to any one of them by 
her death, leaving descendants, before the expiration of 
the preceding estate, and quoted with approval from Mc¬ 
Arthur v. Scott, 113 U. S. 340, 378, 380, 28 L. ed. 1015, 
1026, 1027, 5 S. Ct. 652, as follows: 

“* * * it has long been a settled rule of construc¬ 
tion in the courts of England and America that 
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estates, legal or equitable, given by will, should always 
be regarded as vesting immediately, unless the testa¬ 
tor has by very clear words manifested an intention 
that they should be contingent upon a future event. 
* * # Words directing land to be conveyed to or di¬ 
vided among remaindermen after the termination of a 
particular estate are always presumed, unless clearly 
controlled by other provisions of the will, to relate 
to the beginning of enjoyment by the remaindermen, 
and not to the vesting of title in them. * * * So a 
direction that personal property shall be divided at 
the expiration of an estate for life creates a vested 
interest.” 

In this Court’s decision of Johnson v. Washington Loan 
and Trust Co reported at 33 App. D. C. 242, which was 
affirmed by the Supreme Court, the following were found 
to be established rules of construction: 

“1. The law will not construe a remainder to be 
contingent when it can be taken to be vested. 2. Estates 
shall be held to vest at the earliest possible period, 
unless there is a clear manifestation of the intention 
of the testator to the contrary. 3. Adverbs of time, 
as ‘where”, ‘there’, ‘after’, ‘from’, etc., in a devise 
of a remainder, are construed to relate merely to the 
time of the enjoyment of the estate, and not the time 
of vesting in interest.” 

The decisions of the Supreme Court and this Court hold¬ 
ing that futurity is not annexed to the substance of a 
gift where postponement of enjoyment is for the conveni¬ 
ence of the estate or to let in an intermediate life estate, 
are in harmony with the -weight of authority and the mod¬ 
ern trend of judicial thought. 33 American Jurisprudence, 
Life Estates, Remainders and Reversions, Secs. 107, 108, 
113; Anno., 144 A. L. R., 1163, 1164, 1168, et seq.; Rood 
oil Wills (2d Ed.), Sec. 590; Restatement, American 
Law Institute, Property, Sec. 260. 

The fact that the gift to the remaindermen was through 
the intervention of trustees does not render it any less 


20 


vested. McArthur v. Scott, supra; 33 American Jurispru¬ 
dence, Life Estates, Remainders and Reversions, Sec. 107; 

Plitt, et al. v. Plitt, et al., 167 Md. 252, 173 A. 35, 109 
A. L. R. 1. 

i 

The cases of Green v. Gordon, 38 App. D. C. 443; Doe v. 
Considine, 6 Wall. (73 U. S.), 458, 18 L. ed. 869; Craig v. 
Rowland, 10 App. D. C. 402, and Earnshaw v. Daly, 1 App. 

D. C. 218, also support the contention that the Class 3 
gifts did not lapse. 

Applying the foregoing basic concepts to the instant : 

case, it is evident that the gifts to “A, her heir or heirs” 
vested in A upon the death of the testator, either abso¬ 
lutely and indefeasibly, or subject to be divested in favor 
of A’s heirs as substitutional legatees, depending upon 
the significance given to the words, “her heir or heirs”, 
but certainly did not lapse in either case upon the death 
of A before the death of the life tenant. Pyne v. Pyne, 
supra. 

Appellants direct the volume of their argument concern¬ 
ing Class 3 gifts against the District Court’s conclusion 
that these bequests were substitutional. However, should 
it be held that the gifts were not substitutional, the posi¬ 
tion of appellants would not be improved. The only pos¬ 
sible alternative is that they created indefeasibly vested 
remainders, transmissible by descent or will upon the death 
of the remainderman before the life tenant. 

As indicated in the first division of our argument, we 
think that the testator intended by use of the words, “her 
heir or heirs”, to create indefeasibly vested remainder¬ 
men. It is clear that if the words, “and her heirs” had 
been used the interest created would have been an abso¬ 
lute estate of inheritance. Glotzbach v. Kneessi, supra; 

Pyne v. PyTie, supra. Omission of the usual conjunctive, 

“and”, between the name of the legatee and the words 
which follow does not change the meaning, the comma 
taking the place of “and”, nor does the use in the dis¬ 
junctive of the singular “heir” and the plural “heirs” 
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have a different effect, since grammatically the meaning 
of the bequest still was to A and her heirs. Rood on 
Wills (2nd Ed.), Sec. 682. The effect, of course would 
have been far different had the disjunctive, “or”, oc¬ 
curred immediately after the name of the legatee, since 
it is generally held that a gift to “A or her heirs” is a 
substitutional gift. 

In view, however, of the situation here presented, it is 
unnecessary for this Court to determine whether the gifts 
to “A, her heir or heirs” created indefeasibly vested re¬ 
mainders or were substitutional gifts. In either event, 
appellants cannot prevail, and no attack has been made 
on the judgment of the court by any other parties. 

CONCLUSION. 

It is respectfully submitted that for the foregoing rea¬ 
sons the judgment of the court below should be affirmed. 

Respectfully submitted, 

John L. Laskey, 

William S. Tarver, 

Counsel for Appellees Lucie C. Timber- 
lake and Mary Key Gilbert; Maude 
Beall Ford; Marjorie Russ Baker; Cor¬ 
nelia C. Fuller; Henry B. Clagett; Ar¬ 
thur L. Thompson; Ralph Endicott and 
Gladys Emig Doing, Administrators of 
Estate of Clayton E. Emig, deceased; 
Hattie W. Thompson, Elizabeth T. 
Wheeler, Harriet M. Thompson, and 
Clarence F. LeGendre; Washington 
Home for Incurables; Children’s Hos¬ 
pital. 
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District of Columbia. 


NO. 9639. 


Henry Howard and Philip E. Donlin, Executors under 
the Will of Mary C. Howard, deceased, Appellants, 

v. 

American Security and Trust Company, a corporation, 
Trustee under the Will of Dorsey Clagett, deceased, 
Gertrude Clagett Hall, et al., and all other purported 
beneficiaries of the estate and under the Will of 
Dorsey Clagett, deceased, named in decree of May 
10,1947, Appellees. 


Appeal from the District Court of the United States for 
the District of Columbia. 


APPELLEES’ APPENDIX. 


I, Dorsey Clagett, of the city of Washington, in the Dis¬ 
trict of Columbia, being of sound and disposing mind, do 
make, publish and declare this my last will and testament 
hereby revoking all previous wills and testaments by me 
made, and I give devise and bequeath my estate as fol¬ 
lows: 

I direct my executor hereinafter named to pay my just 
debts and funeral expenses and to pay for stones over my 
grave, similar to those over the grave of my daughter 
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Edith, in Block 830 Oak Hill Cemetery District of Co¬ 
lumbia. I give and bequeath to my dear wife Leah A. 
Clagett all my household furniture, pictures, silver and 
plated ware and personal effects, also the proceeds of my 
life Insurance Policy in the Mutual Life Insurance Com¬ 
pany of New York, together with such cash money as I 
may have in bank at the time of my death. 

All the rest and residue of my estate real and personal, 
now owned by me or hereafter acquired 1 give, devise and 
bequeath unto the American Security and Trust Company, 
a corporation existing and doing business in the District 
of Columbia under and by virtue of an act of Congress 
approved October 1, 1890, to be by it held in and upon the 
following trusts viz: to take charge of, manage and con¬ 
trol the same for the best interests of the trust, and col¬ 
lect the income of the trust estate with full power and 
authority to sell and convey the Real Estate herein and 
hereby devised to it, and to reinvest the proceeds thereof 
in real estate or deed of trust notes, the purchaser or pur¬ 
chasers being relieved from all obligation to see to the 
application of the purchase money. I further authorize 
and empower my said trustee to sell, assign and transfer 
any and all stock and bonds or securities of whatsoever 
kind that may come into its hands and to reinvest the pro¬ 
ceeds thereof as it may seem best in notes or bonds se¬ 
cured by mortgage or deeds of trust on good real estate 
security, that said trust estate may yield the best income 
possible after paying all proper and reasonable costs and 
charges. 

I direct my trustee to pay to my wife Leah A. Clagett 
the net income from said estate in quarterly installments 
or oftener if convenient; in addition to this income I 
direct my trustee to pay to my said wife Five hundred 
dollars ($500) in quarterly installments yearly from the 
principal of my estate. At the death of my wife, after 
paying all her funeral expenses and proper charges I 
direct my trustee to pay the following beneficiaries the 
sums named or such pro-rata share as they may be en¬ 
titled to. 

To Elbert Clagett, Five Thousand dollars ($5,000.) 

Alice I. Clagett, Five Thousand dollars ($5,000.) 

If my brother Maurice Clagett should be alive and at 
the “Confederate Home at Richmond” Va. I give to said 
Home Five Thousand dollars ($5,000.) for their care of 
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him during his life with remainder to said Home for¬ 
ever. 

If not at the Home, then said sum shall be paid to him. 

To Ella L. Clagett or her child or children, born of her 
by William B. Clagett, Five Thousand dollars ($5,000.) 

To Maggie D. Russ, or her child or children Five Thou¬ 
sand Dollars ($5,000.) 

To Smith Thompson, Jr. his heir or heirs Three Thou¬ 
sand Dollars ($3,000.) 

To Alice M. Beall, a niece, her heir or heirs Three Thou¬ 
sand Dollars ($3,000.) 

To the President and directors of the Childrens Hospital 
of the District of Columbia Five Thousand Dollars 
($5,000) the interest from which is to he expended in keep¬ 
ing furnished and equipped in the best manner a me¬ 
morial room or bed in said Hospital named after my dear 
daughter “Edith C. Clagett, Memorial” that for all time 
to come some dear little sufferer may have the comforts of 
this life. 

To the President and Board of directors of the Home 
for Incurables of the District of Columbia Five Thousand 
dollars ($5,000.) the interest to be expended in furnishing 
a Memorial room or bed at said Home to be known as the 
“Leah A. Clagett Memorial”. 

To the President and directors of the Oak Hill Ceme¬ 
tery Company of the District of Columbia Five Hundred 
dollars ($500) the interest or so much thereof as is neces¬ 
sary to be annually spent in keeping in good order Block 
M 830 also in keeping monuments clean and in repair. 
Will some kind friend see that this trust is faithfully kept. 

To Angie C. Powell, sister of my wife her heir or heirs 
Five Thousand dollars ($5,000.) for her kindness and love 
shown Leah. 

To John Rozier Clagett, his heir or heirs Five Thousand 
dollars. ($5,000.) 

To Arthur L. Thompson, Three Thousand dollars 
($3,000). 

All the remainder of my estate together with such lega¬ 
cies as may have lapsed at the time of this distribution to 
be divided among the children then alive of my deceased 
brother William H. Clagett share and share alike. 

I nominate and appoint the American Security and Trust 
Company of the District of Columbia, a corporation ex¬ 
isting and doing business under an Act of Congress Oct. 
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£ 1, 189© to' be the executor of this my will and testament. 

In Testimony Whereof I have hereunto set my hand and 
seal at the City of Washington, D. C. on the ninth day 
of February, A. D. 1899 and publish the same in the pres¬ 
ence of the persons whose names are hereunto affixed as 
witnesses. 


(s) Dorsey Clagett (Seal) 


Signed published and declared by the above named tes¬ 
tator as and for his last will and testament in the presence 
of us who at his request and in his presence and in the 
presence of one another have subscribed our names as wit¬ 
nesses thereto. 


Wm. A. McKenney 
Howard S. Reeside 
Louis Fahnestock 


1405 G St. N. W. Wash., D. C. 
1405 G St. N. W. Wash., D. C. 
1405 G St. N. W. Wash., D. C. 








